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Glossary

Access and Benefit-Sharing (ABS): The fair and equitable sharing of benefits arising from the utilisation
of genetic resources as set out in the Convention on Biological Diversity (CBD) and the Nagoya Protocol.

ABS Clearing-House (ABS CH): An online platform that provides information on ABS measures, national
focal points and competent national authorities, facilitating the implementation of the Nagoya Protocol.

Biological Diversity (Biodiversity): The variability among living organisms from all sources, including
terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are part;
this includes diversity within species, between species and of ecosystems.

Cartagena Protocol: A supplementary agreement to the CBD, adopted in 2000, which aims to protect
biological diversity from the potential risks posed by living modified organisms resulting from modern
biotechnology.

Convention on Biological Diversity (CBD): An international treaty adopted in 1992 aimed at conserving
biological diversity, promoting sustainable use of its components and ensuring the fair and equitable
sharing of benefits arising from genetic resources.

Competent National Authorities (CNAs): National bodies designated by a Party to the Nagoya Protocol
responsible for granting access to genetic resources and overseeing compliance with ABS regulations.

Genetic Resources (GR): Any material of plant, animal, microbial or other origin containing functional
units of heredity of actual or potential value.

International Certificates of Compliance (ICCs): Certificates issued through the ABS Clearing-House as
evidence of legal access to genetic resources and compliance with the Nagoya Protocol.

Mutually Agreed Terms (MAT): Agreements reached between providers and users of genetic resources,
setting out the conditions of access and benefit-sharing.

Material Transfer Agreement (MTA): the rights of the provider and the recipient with respect to the
materials and any derivatives.

Nagoya Protocol: A supplementary agreement to the CBD, adopted in 2010 and effective from 2014,
focusing on access to genetic resources and the fair and equitable sharing of benefits arising from their
utilisation.

National Focal Points (NFPs): Designated national entities responsible for providing information on ABS
measures and acting as the contact point for the CBD Secretariat under the Nagoya Protocol.

Prior Informed Consent (PIC): The approval obtained from the providing country before accessing
genetic resources, as required under the Nagoya Protocol.



Sustainable Use: The use of components of biological diversity in a way and at a rate that does not lead
to the long-term decline of biological diversity, thereby maintaining its potential to meet the needs and
aspirations of present and future generations.

Traditional Knowledge (TK): Knowledge, innovations and practices of indigenous and local communities
around the world, developed from experience gained over centuries and adapted to the local culture
and environment, relevant to the conservation and sustainable use of biological diversity.

Party to the Nagoya Protocol: Assuming the obligations, responsibilities and benefits of the Nagoya
Protocol.



Acronyms and Abbreviations

ABS: Access and Benefit Sharing

ABA: African Baobab Alliance

BABS: Bioprospecting, Access and Benefit Sharing
CBD: Convention on Biological Diversity

CBE: Community-Based Enterprise

EU: European Union

FAO: Food and Agriculture Organization

FPIC: Free, Prio, and Informed Consent

GDP: Gross Domestic Product

IFAD: International Fund for Agricultural Development
IP: Intellectual Property

IUCN: International Union for Conservation of Nature
NEMBA: National Environmental Management Biodiversity Act
MAT: Mutually Agreed Terms

MTA: Material Transfer Agreement

MoU: Memorandum of Understanding

NGO: Non-Governmental Organisation

NTFP: Non-Timber Forest Product

PIC: Prior Informed Consent

SADC: Southern African Development Community
SME: Small and Medium-sized Enterprise

ToR: Terms of Reference



Executive Summary

This report presents a comprehensive analysis of Access and Benefit Sharing (ABS) compliance within the
baobab sector across four SADC countries: Mozambique, South Africa, Tanzania and Zimbabwe. The
study aims to assess the current regulatory landscapes, identify challenges and opportunities and
provide recommendations for the Africa Baobab Alliance (ABA) and its members.

The study was conducted through a combination of desk research and surveys. Surveys were distributed
to international buyers of baobab products and ABA members involved in baobab exportation. The
insights gathered from these surveys have been incorporated into the preliminary market assessment,
with the final assessment to be completed once all responses are received.

Our key findings reveal that most of the existing legislations in the surveyed countries were established
prior to the Nagoya Protocol. While these frameworks provide a foundation for ABS, they are not fully
aligned with the Protocol's requirements. South Africa, despite leading in terms of implementation, still
has gaps, particularly concerning conservation benefits. All four countries face challenges in fully
implementing their ABS obligations. South Africa stands out as the only country that has actualised
benefit-sharing agreements and issued permits. However, none of the countries have established clear
parameters for benefit sharing, leaving the directions of benefit sharing vague.

There is a significant knowledge gap among ABA members regarding ABS and its implications.
Awareness-raising efforts are crucial to bridge this gap. Additionally, international buyers show limited
awareness of national ABS regulations, which hampers compliance and effective implementation. While
national policies are in place, there is a noticeable lag in incorporating conservation benefits as a part of
ABS frameworks. This issue is prevalent across all four countries. The report makes several
recommendations to address these challenges. Firstly, there is a need to strengthen legal and regulatory
frameworks to align national ABS regulations more closely with the Nagoya Protocol. Enhancing
institutional capacity is essential to manage and enforce ABS regulations effectively. Promoting effective
benefit-sharing mechanisms by developing clear and standardised agreements will ensure the fair
distribution of benefits. Raising awareness through targeted campaigns will educate ABA members and
international buyers about ABS regulations and their implications. Additionally, supporting conservation
efforts by integrating conservation benefits into ABS frameworks is crucial for the sustainable use of
genetic resources.

In conclusion, while significant strides have been made in establishing ABS frameworks within the SADC
region, substantial gaps remain in implementation and awareness. South Africa leads in terms of
regulatory development but still faces challenges in achieving full compliance with the Nagoya Protocol.
Enhanced efforts in capacity building, legal alignment and awareness-raising are essential for realising
the full potential of ABS in the baobab sector.



1. Introduction

1.1. Overview of Baobab

The baobab tree (Adansonia digitata) is a prominent feature of the African landscape, revered for its
remarkable adaptability and diverse applications. Baobab is often viewed as one of the most important
indigenous fruit trees in Africa. Often referred to as the "Tree of Life," the baobab is native to the dry
regions of Africa, where it thrives under harsh climatic conditions. The tree is known for its massive
trunk, which can store thousands of litres of water, allowing it to endure prolonged drought periods”.

1.1.1 Ecological and Cultural Significance

Baobab trees play a critical ecological role in their natural habitats. They provide essential resources for a
wide range of species, including birds, insects and mammals. The flowers attract pollinators such as bats,
while the leaves and fruits serve as food for various animals. Additionally, baobab trees contribute to soil
conservation and water regulation, making them integral to the stability of their ecosystems.

Culturally, the baobab has significant importance for many African communities. It is often associated
with local traditions, folklore and spiritual beliefs. The tree's various parts, including the bark, leaves and
fruits, have been traditionally used in medicine, food and craftwork. This multifaceted utility has
cemented the baobab's status as a valuable and revered natural resource’.

1.1.2 Nutritional and Commercial Potential

In recent years, there has been growing international interest in baobab, particularly its fruit, which is
celebrated for its high nutritional value. Baobab fruit pulp is rich in vitamin C, antioxidants, fibre and
essential minerals, making it a sought-after ingredient in health foods and dietary supplements®. The
seeds and leaves are also nutritious, contributing to the tree's versatility.

1 Sidibe, M., & Williams, J. T. (2002). Baobab: Adansonia digitata L. Southampton: International Centre for Underutilised Crops
2 Wickens, G. E., & Lowe, P. (2008). The baobabs: Pachycauls of Africa, Madagascar and Australia. Springer Science & Business Media.

3 Chadare, F. J., Linnemann, A. R., Hounhouigan, J. D., Nout, M. J. R., & Van Boekel, M. A. J. S. (2008). Baobab food products: A review on their
composition and nutritional value. Critical Reviews in Food Science and Nutrition, 48(4), 299-313.



1.2. Access and Benefit Sharing (ABS) and the Nagoya Protocol

The utilisation of baobab resources is subject to international regulations aimed at ensuring fair and
equitable benefit sharing. The Nagoya Protocol on Access and Benefit Sharing (ABS), a supplementary
agreement to the Convention on Biological Diversity (CBD), provides a framework for the use of genetic
resources and traditional knowledge”.

Countries that are parties to the Nagoya Protocol are required to implement measures that ensure that
the benefits arising from the use of genetic resources are shared with the local communities and
indigenous peoples who provide these resources. This includes obtaining Prior Informed Consent (PIC)
and establishing Mutually Agreed Terms (MAT) for access and benefit sharing®.

While the commercial potential of baobab products offers significant opportunities for economic growth
and community development, it also presents several challenges. Ensuring sustainable harvesting
practices, maintaining biodiversity and navigating the complex regulatory landscape of ABS are critical
issues that need to be addressed®. There is a need for capacity building and awareness raising among
local communities to empower them to engage effectively in ABS processes. Strengthening institutional
frameworks and fostering international cooperation are also essential for the successful implementation
of ABS agreements .

1.3. The African Baobab Alliance (ABA)

The African Baobab Alliance (ABA)’ is a coalition of Baobab producers, traders, and brands dedicated to
fostering the development of the Baobab industry across Africa. ABA’s primary goals are to promote
industry growth, enhance competitiveness and sustainability, adopt common quality practices and
increase the demand for Baobab products in both local and international markets. With 65 members
spanning Africa, Europe and North America, ABA is hosted by Bio-Innovation Zimbabwe (BIZ)?, a
nonprofit organisation with a long history of supporting the Baobab industry’s development.

1.3.1 The Role of the African Baobab Alliance (ABA)

The African Baobab Alliance (ABA) plays a pivotal role in promoting the sustainable development of the
Baobab industry:

4 cBD (Convention on Biological Diversity) (2011) Strategic Plan for Biodiversity 2011-2020, Including Aichi Biodiversity Targets.

5 Young, T. R., & Tvedt, M. W. (2017). Chapter 11: Contract-related provisions of ABS regime instruments. In Drafting Successful
Access and Benefit-sharing Contracts (pp. 321-363). Birill. : _

& Asogwa, Ifeyinwa & Ajibola, Ibrahim & Agbaka, Johnpaul. (2021). African baobab: Its role in enhancing nutrition, health and the
environment. Trees Forests and People. 3. 10.1016/j.tfp.2020.100043.

7 https://africanbacbaballiance.ora/

8 o .




1.
2.

Industry Advocacy: ABA advocates for favourable policies and regulations that support Baobab

producers and traders .

Capacity Building: Providing training and resources to improve the quality and marketability of

Baobab products .

Research and Development: Supporting research initiatives to explore new uses and benefits of
Baobab, enhancing its market potential®.

1.4. Objective of the Consultancy

The purpose of this consultancy is to conduct a comprehensive analysis of Access and Benefit
Sharing (ABS) regulations and their impacts on the Baobab industry within the Southern African
Development Community (SADC). This study is crucial in understanding the current regulatory
landscape and identifying potential pathways for producers to comply with the Nagoya Protocol.

The primary objectives of the study were:

1. To understand the impacts of current and future ABA regulatory requirements on
Baobab producer members within selected SADC countries.

2. To eliminate the threat to the growth of the Baobab industry emanating from a lack of
awareness and understanding amongst actors in the Baobab sector around ABS and the
need to comply with the provisions of the Nagoya Protocol.

1.5. Deliverables of the Consultancy

The consultancy are to deliver:

A draft report by 15 July 2024.
A final report by 31 July 2024.

These reports will include detailed findings from the desk study and interviews, analysis of the current
ABS regulatory landscape, market impact assessments and practical recommendations for enhancing
ABS awareness and compliance among ABA members.

The key outcomes being:

% Venter, S. M., & Witkowski, E. T. F. (2013). Fruits of the baobab tree (Adansonia digitata L.): A review of traditional uses, biology
and evidence of domestication. South African Journal of Botany, 77(4), 920-929.
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® Increased awareness, understanding and clarity on the provisions of the Nagoya Protocol
amongst ABA members from both exporter and importer perspectives.
e Improved compliance levels amongst ABA members with the provisions of the Nagoya Protocol.

2. Methodology & Approach

This study utilised a combination of desk-based research and online surveys to analyse Access
and Benefit Sharing (ABS) compliance within the baobab sector across the SADC region. The
methodology was designed to provide a thorough and evidence-based analysis of ABS
frameworks, their implementation and their impact on key stakeholders.

21. Research Design
The study was conducted in two phases:

2.1.1 Desk-Based Study

The desk study involved a comprehensive review of the existing literature, legal frameworks,
policy documents and international agreements related to ABS in four countries: Mozambique,
South Africa, Tanzania and Zimbabwe. Key materials reviewed included national ABS laws,
biodiversity strategies and reports from international platforms such as the ABS Clearing-House
and the Convention on Biological Diversity (CBD).

2.1.2 Online Surveys:

In addition to the desk study, online surveys were distributed to gather insights from key
stakeholders in the baobab sector. These stakeholders included ABA members, baobab
producers, traders and international buyers. The surveys were designed to capture both
quantitative and qualitative data on ABS awareness, compliance challenges and the perceived
impacts of ABS regulations on market access and pricing.

2.2. Data Collection Methods

2.2.1 Literature Review
The literature review focused on both national and international documents to assess the ABS
regulatory landscape. This review covered:

e National ABS regulations and compliance mechanisms in Mozambique, South Africa,
Tanzania and Zimbabwe
e Relevant international frameworks, such as the Nagoya Protocol and the CBD

11



e Research on baobab’s ecological, nutritional and commercial value, with a focus on ABS
implications

2.2.2 Online Surveys

Surveys were distributed to a targeted group of stakeholders within the baobab sector, using
online platforms such as Google Forms. The survey respondents included ABA members
involved in baobab production and export, as well as international buyers. The surveys focused
on:

e Awareness and understanding of ABS regulations and the Nagoya Protocol
e Challenges and opportunities related to ABS compliance
e Perceived impacts of ABS on market access, pricing and benefit-sharing

The survey responses provided crucial quantitative data to complement the findings from the
desk-based research.

2.3. Data Analysis

2.3.1 Qualitative Analysis
Qualitative data from the literature review and survey responses were analysed using thematic
analysis. The key themes identified included:

e Legislative gaps in ABS compliance and implementation across the four countries
e Stakeholder awareness and understanding of ABS obligations
e Challenges in negotiating and enforcing benefit-sharing agreements

2.3.2 Quantitative Analysis

Survey data were analysed to identify trends in stakeholder awareness, compliance levels and
economic impacts. Descriptive statistics were used to summarise key findings, particularly
regarding the market challenges faced by baobab producers and exporters due to ABS
compliance.

2.4. Reporting and Validation

2.4.1 Draft Report Circulation

The draft report, summarising the outcomes of the desk study and online surveys, was
circulated to ABA members for review and feedback. Their input was essential in refining the
recommendations and ensuring the findings addressed the real-world challenges faced by the
baobab sector.

2.4.2 Final Report

The final report incorporated feedback from ABA members and provided a comprehensive
analysis of ABS compliance in the baobab sector. It included practical recommendations for
improving awareness, compliance and benefit-sharing mechanisms among stakeholders.

12



3. Consultancy Findings

3.1. ABS in Baobab Markets

3.1.1 Background to Baobab and its commercialisation

The Baobab tree (Adansonia digitata) is an iconic species native to the African continent, particularly

prevalent in the savannah regions. Known for its distinctive appearance and longevity, Baobab trees can

live for thousands of years and play a crucial role in their ecosystems. They are commonly referred to as

the "Tree of Life" due to their multiple timber and non timber uses as well as nutritional benefits- every

300°0"N

100°0"N

LEGEND

HYPER ARID
CLIMATIC ZONE

O

[[] ARID CLIMATIC ZONE

O SEMI ARID CLIMATIC
ZONE

O

O

[ ]

1000”8

DRY SUB-HUMID
CLIMATIC ZONE

HUMID
DOT SHOWING THE

MAP SHOWING BAOBAB TREE DISTRIBUTION IN SUB-SAHARAMN AFRICA

wn
2 POSITION OF BAOBAB
= DOMINANCE
o

[ I

0 1,500 3,000 km

] 1 1
00’0 20'00”E 40°0'0"E

Figure 1: Geographic distribution of baobab tree in Africa’

10 Adesina, J. A., & Zhu, J. (2022). A review of the geographical distribution, indigenous benefits, and conservation of African
baobab (Adansonia digitata L.) tree in sub-Saharan Africa. College of Landscape Architecture, Nanjing Forestry University.
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part of the tree is useful'’. The multiple uses of the baobab tree include- shelter provision for humans
and animals, nutrition provision, raw material for textile is a food resource for humans and animals®.
The baobab baobab fruit pulp is EU approved and can now be sold in the European Union countries
and the United States of America while the seed has oil extracted and sold internationally
especially in the cosmetics®™ industry®. From the 9 species of baobab, the Adansonia digitata is
the variety found in the SADC region mostly distributed in the arid to semi-arid parts of this
region.

3.1.2 Ecological Importance
Baobab trees are vital to their ecosystems for several reasons:

e Habitat Provision: They provide habitats for numerous species, including birds, insects
and small mammals®.

e Soil Improvement: Their fallen leaves enrich the soil with nutrients, promoting soil
fertility and aiding agricultural activities®®.

e Water Storage: Baobab trunks can store large amounts of water, which is crucial during
dry seasons®’.

3.1.3 Nutritional and Medicinal Value

Baobab fruits, leaves, and seeds are rich in nutrients and have been used traditionally for their health
benefits:

1 Venter, S. M., & Witkowski, E. T. F. (2013). Fruits of the baobab tree (Adansonia digitata L.): A review of traditional uses, biology and evidence
of domestication. South African Journal of Botany, 77(4), 920-929.

12 |isao, K., Geldenhuys, C. J., & Chirwa, P. W. (2018). Assessment of the African baobab (Adansonia digitata L.) populations in
Namibia: Implications for conservation. Global Ecology and Conservation, 14, e00386. h i 2018,

'3 De Smedt S, Alaerts K, Kouyate AM, Van Damme P, Potters G, Samson R (2011) Phenotypic variation of baobab (Adansonia
digitata L.) fruit traits in Mali. Agroforest Syst 82:87-97. DOI 10.1007/s10457-010-9357-0

4 Gruenwald J, Galizia MD (2005) Market Brief in the European Union for selected natural ingredients derived from native species.
Adansonia Digitata L. Baobab. The United Nations Conference on Trade and Development (UNCTAD). Bio Trade Initiative/BioTrade
Facilitation Programme (BTFP)

'S Chadare FJ, Linnemann AR, Hounhouigan JD, Nout MJ, Van Boekel MA. Baobab food products: a review on their composition and
nutritional value. Crit Rev Food Sci Nutr. 2009 Mar;49(3):254-74. doi: 10.1080/10408390701856330. PMID: 19093269.

16 Dhillion, S. S., & Gustad, G. (2004). Local management practices influence the viability of the baobab (Adansonia digitata) in different land use
types, Cinzana, Mali. Agricultural Systems, 82(2), 85-99.

7 Wickens, G. E., & Lowe, P. (2008). The baobabs: Pachycauls of Africa, Madagascar and Australia. Springer Science & Business Media.
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e High Nutritional Content: Baobab fruit pulp is rich in vitamin C, antioxidants, fibre and essential
minerals like calcium and potassium®,

e Medicinal Uses: Traditionally, various parts of the Baobab tree are used to treat ailments such as
diarrhoea, fever, malaria and inflammation® .

3.1.4 Economic Importance

Baobab products have gained international recognition for their health benefits, leading to increased
demand in global markets:

e Commercial Products: Baobab fruit pulp is used in food and beverage products, cosmetics, and
dietary supplements®. The formal in Africa is made up of about 60 SME companies and employs
about 9000-10000 harvesters yielding an estimated 4,000 MT of baobab fruit are harvested,
yielding about 500 MT of powder and about 13.5 MT of oil*’.

o Income Generation: Harvesting and processing Baobab products provide income opportunities
for local communities, contributing to poverty alleviation and rural development®* .

3.2. Baobab Commercialisation

The commercialisation of baobab (Adansonia digitata) presents a unique set of opportunities and
challenges. Recognised for its nutritional and health benefits, baobab fruit pulp was authorised for the
European market as a novel food ingredient in 20083, This approval, along with the Generally
Recognized as Safe (GRAS) status granted by the US Food and Drug Administration (FDA) in 2009, opened
the doors to significant market opportunities. Since then, over 300 products containing baobab have
been identified on the European market®. The formation of the African Baobab Alliance (ABA) in 2018
further aimed to enhance quality standards, increase global demand and promote sustainable, ethical
supply chains for baobab. Despite these advancements, the commercialisation of baobab faces several
critical challenges that need to be addressed to ensure sustainable and equitable growth in this sector.

'8 \lertuani, S., Braccioli, E., Buzzoni, V., & Manfredini, S. (2002). Antioxidant capacity of Adansonia digitata fruit pulp and leaves. Acta
Phytotherapeutica, 5(2), 2-7.

. Kamatou, G. P. P., Vermaak, I., & Viljoen, A. M. (2011). An updated review of Adansonia digitata: A commercially important African tree. South
African Journal of Botany, 77(4), 908-919.

20 Sidibe, M., & Williams, J. T. (2002). Baobab: Adansonia digitata L. Southampton: International Centre for Underutilised Crops.

21 Macy, J., & Moyo, C. (2022). NTFP Market Assessment: Final Report. Submitted to the US Agency for International Development Zimbabwe.
The ECODIT Trust

22 Venter, S. M., & Witkowski, E. T. F. (2013). Fruits of the baobab tree (Adansonia digitata L.): A review of traditional uses, biology and evidence
of domestication. South African Journal of Botany, 77(4), 920-929.

2 Decision - 2008/575 - EUR-Lex.europa.eu, (Commission Decision 2008/575/EC)

24 Gebauer, J., EI-Siddig, K., & Ebert, G. (2014). Baobab (Adansonia digitata L.): A review on a multipurpose tree with promising future in the
Sudan. Gartenbauwissenschaft, 69(4), 155-160.
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3.2.1 Regulatory Hurdles

Navigating the regulatory landscape, particularly ABS regulations under the Nagoya Protocol, presents
significant challenges for baobab producers and exporters. Ensuring compliance involves obtaining Prior
Informed Consent (PIC) from local communities and establishing Mutually Agreed Terms (MAT) for
benefit sharing. These processes can be complex and time-consuming, often requiring extensive
documentation and coordination with multiple stakeholders® .

3.2.2 Market Access

While the recognition of baobab as a novel food has opened up new markets, access remains limited by
competition from other superfoods and the need to build consumer awareness and demand. Key export
markets for baobab include North America and Europe, with the UK and Germany being the largest
consumers in Europe. However, the competition from well-established superfoods such as acai and goji
berries and goji berries poses a significant barrier to the growth of baobab products® .

3.2.3 Sustainability Concerns

All exported baobab products currently come from wild resources, raising concerns about sustainable
harvesting practices. Overexploitation of baobab trees can lead to ecological imbalance and the
degradation of local ecosystems. It is crucial to implement and enforce sustainable harvesting guidelines
to ensure the long-term viability of baobab populations?’. The ABA plays a pivotal role in promoting
sustainable practices among its members, but continuous monitoring and support are essential.

3.2.4 Equitable Benefit Sharing

Ensuring that the benefits derived from the commercialisation of baobab are equitably shared with local
communities is a fundamental challenge. The principles of ABS require that local communities, who are
the custodians of baobab resources, receive fair compensation for their contributions. This includes both
monetary benefits and non-monetary benefits such as capacity building, infrastructure development and
technology transfer. Implementing effective benefit-sharing mechanisms is critical to maintaining
community support and fostering sustainable development.

3.2.5 Monitoring and Compliance

Effective monitoring and compliance mechanisms are necessary to enforce ABS regulations and ensure
that all stakeholders adhere to sustainable and ethical practices. This includes regular audits, reporting
requirements and the establishment of checkpoints to track the utilisation of genetic resources. The

25 Laird, S. A., McLain, R. J., & Wynberg, R. P. (2010). Wild product governance: Finding policies that work for non-timber forest products.
Earthscan.

26 Janssen, R., Libbe, A., & Yeboah, R. (2013). Market potential of baobab products. International Journal of Food Science & Technology, 48(1),
1-11.

27 Wickens, G. E., & Lowe, P. (2008). The baobabs: Pachycauls of Africa, Madagascar and Australia. Springer Science & Business Media.
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complexity of these processes can be a barrier for smaller producers and exporters who may lack the
resources and expertise to navigate them effectively.

3.2.5 Formalisation of the Non-Timber Forest Products (NTFP) Trade

The drive towards formalising the trade in Non-Timber Forest Products (NTFPs), including baobab,
involves significant challenges. Biotrade, which involves the commercialisation of biological resources as
raw materials and bioprospecting, the exploration of biodiversity for genetic resources and biochemicals,
requires robust regulatory frameworks and market infrastructure. Establishing clear standards and
support mechanisms for NTFP trade is essential to ensure that these products can compete effectively in
global markets.

3.3. Nagoya Protocol and ABS
3.3.1 Background to Access and Benefit Sharing

The concept of Access and Benefit-Sharing (ABS) was introduced as an international legal framework in

1992 under Article 15 of the Convention on Biological Diversity (CBD)?. This framework recognises the
sovereign rights of States over their natural resources and establishes guidelines for accessing genetic

resources and sharing the benefits derived from their use.
CBD Article 15. Access to Genetic Resources

1. Recognising the sovereign rights of States over their natural resources, the authority to
determine access to genetic resources rests with national governments and is subject to national
legislation.

2. Each Contracting Party shall endeavour to create conditions to facilitate access to genetic
resources for environmentally sound uses by other Contracting Parties and not impose
restrictions that counter the objectives of this Convention.

3. For the purpose of this Convention, the genetic resources provided by a Contracting Party, as
referred to in this Article and Articles 16 and 19, are only those provided by Contracting Parties
that are countries of origin of such resources or by the Parties that have acquired the genetic
resources in accordance with this Convention.

4. Access, where granted, shall be on mutually agreed terms and subject to the provisions of this
Article.

5. Access to genetic resources shall be subject to prior informed consent of the Contracting Party
providing such resources, unless otherwise determined by that Party.

2 https://www.cbd
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6. Each Contracting Party shall endeavour to develop and carry out scientific research based on
genetic resources provided by other Contracting Parties with the full participation of, and where
possible in, such Contracting Parties.

7. Each Contracting Party shall take legislative, administrative, or policy measures, as appropriate
and in accordance with Articles 16 and 19 and where necessary, through the financial
mechanism established by Articles 20 and 21, with the aim of sharing in a fair and equitable way
the results of research and development and the benefits arising from the commercial and other
utilisation of genetic resources with the Contracting Party providing such resources. Such sharing
shall be upon mutually agreed terms.

Countries are highly interdependent both in terms of genetic resources and the associated traditional
knowledge for commercial and non-commercial reasons® . There is a regular flow of these resources
from one country to another through trade and sharing. The exchange of material is frequent, but
operationalizing access and benefit sharing is complex, necessitating refined mechanisms for the
process. The Convention on Biological Diversity (CBD) is one of the most significant international legal
instruments dedicated to environmental protection. It explicitly mentions indigenous peoples and
recognises the value of traditional ecological knowledge. The CBD acknowledges the sovereign rights of
states over their natural resources, granting them the authority to regulate access to genetic resources
within their jurisdiction.

In the late 1980s, international negotiations commenced to establish a treaty aimed at conserving
biodiversity and its medicinal riches. This effort culminated in the 1992 Convention on Biological
Diversity (CBD). Concurrently, there was a growing pressure on the need for the recognition of the land,
resource, human, cultural and intellectual property rights of indigenous peoples, leading to the
development of various global instruments and institutions®®. During the same period, the
commercialisation of non-timber forest products (NTFPs) emerged as a strategy to conserve biodiversity
and improve livelihoods for indigenous and local communities® *2.

A critical aspect of the CBD is its provisions on access to and benefit-sharing (ABS) of genetic resources.
Article 15 of the CBD outlines that access to genetic resources should be subject to prior informed
consent (PIC) and mutually agreed terms (MAT) to ensure fair and equitable sharing of benefits derived
from their utilisation. The CBD’s ABS measures aim to regulate biotrade and bioprospecting, ensuring
that the benefits from research and commercial use of genetic resources are shared fairly with the
countries providing those resources (CBD, Article 15.7).

% Greiber, T., Pefia Moreno, S., Ahrén, M., Nieto Carrasco, J., Chege Kamau, E., Cabrera Medaglia, J., ... Perron-Welch, F. (2012).
An explanatory guide to the Nagoya Protocol on access and benefit-sharing. Gland, Switzerland: IUCN in collaboration with the
IUCN Environmental Law Centre, Bonn, Germany.

30 United Nations (UN). (2008). United Nations Declaration on the Rights of Indigenous Peoples.

31 Arnold, J. E. M., & Pérez, M. R. (2001). Can non-timber forest products match tropical forest conservation and development
objectives? Ecological Economics, 39(3), 437-447. https://doi.ora/10.1016/S0921-8009(01)00236-1

32 Godoy, R., Lubowski, R. & Markandya, A. A method for the economic valuation of non-timber tropical forest products. Econ Bot
47, 220-233 (1993). https://doi.org/10.1007/BF02862288
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Despite its adoption in 1992, the implementation of the CBD's ABS provisions was initially slow. The
approaches to access were often restrictive, contrary to the CBD's objective of facilitating ABS. To
address this, COP 5 in 2000 established the Ad Hoc Open-ended Working Group on ABS, which
developed the Bonn Guidelines. These guidelines, adopted by around 180 countries, serve as voluntary
inputs for developing legislative, administrative, or policy measures under various Articles of the CBD.
They emphasise the need for users to seek PIC from providers and define the requirements for MAT.
Additionally, the Bonn Guidelines state that benefits should be shared fairly and equitably with all those
who have contributed to the resource management, scientific and commercial processes.

However, the voluntary nature of the Bonn Guidelines has been criticised for failing to adequately
distinguish the roles of indigenous peoples from other stakeholders, leading to their participation in ABS
being more about national recognition of their rights rather than enforcement. Furthermore, the
guidelines have been critiqued for focusing excessively on provider country measures while neglecting
user country measures, which are crucial for ensuring compliance with ABS legislation and monitoring
the use of genetic resources and associated traditional knowledge.

3.3.2 The Nagoya Protocol (The Nagoya Protocol on Access to Genetic Resources and the Fair
and Equitable Sharing of Benefits Arising from their Utilisation)

To address these challenges and clarify ABS mechanisms, the international community gathered in
Nagoya, Japan, in October 2010. This led to the adoption of the Nagoya Protocol on Access to Genetic
Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation, a supplementary
agreement to the CBD. The protocol, which opened for signature on February 2, 2011, aims to achieve
the 3rd goal of CBD (fair and equitable sharing of benefits derived from the utilisation of genetic
resources), thereby contributing to the conservation of biological diversity and the sustainable use of its
components.

The Nagoya Protocol operates within the context of the CBD and outlines how countries may regulate
access to biological resources and the sharing of resulting benefits. It sets out how countries must
support compliance with ABS requirements and contracts, establishing several tools and mechanisms to
facilitate implementation, including the creation of an ABS Clearing-House. The Nagoya Protocol was
adopted on October 29, 2010 and entered into force on October 12, 2014. As of June 2024, the protocol

has 141 parties, representing over two-thirds of the CBD parties (196 parties)®. The protocol contains 36
articles elaborating various rules and regulations, providing a legally binding framework to promote

transparent and effective implementation of ABS concepts at regional, national and local levels.

The Nagoya Protocol is designed to set an internationally legally binding framework to promote
transparent and effective implementation of ABS concepts. It includes not just the genetic resources
being accessed but also the traditional knowledge associated with these resources. The protocol

%3 hitps:/absch.cbd.int/en/
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emphasises the fair and equitable sharing of benefits arising from the utilisation of genetic resources and
traditional knowledge, which helps in discovering active ingredients used in developing new products.

The main objectives of the Nagoya Protocol are:

1. Fair and Equitable Benefit-Sharing : To ensure that benefits arising from the utilisation of
genetic resources are shared fairly and equitably with the countries providing these resources.
(Nagoya Protocol, Article 1)

2. Conservation of Biodiversity: To promote the conservation of biological diversity by recognizing
the value of genetic resources.

3. Sustainable Use of Biodiversity: To encourage the sustainable use of genetic resources to
maintain ecosystem health and resilience.

A significant characteristic of the protocol is its inclusion of traditional knowledge associated with
genetic resources, emphasising the need for fair and equitable sharing of benefits arising from its
utilisation. The term ‘traditional knowledge' refers to the knowledge, innovations and practices
associated with genetic resources held or owned by indigenous and local communities. The protocol also
applies to the benefits arising from the utilisation of such knowledge, although there is no precise
definition of how traditional knowledge may be accessed or utilised to trigger ABS requirements.
Nevertheless, the focus is on gathering and using traditional knowledge in researching the beneficial
properties of genetic material or biochemical compounds and using these properties to develop new
products. One characteristic of the Nagoya Protocol is that some of its agreed language is intentionally
vague. This provides governments with the flexibility to refine the details and find the most suitable ways
to regulate access and benefit-sharing according to their specific circumstances®. For instance, European
Regulation 511/2014° focuses on the compliance measures outlined in the Nagoya Protocol. It requires
that companies and other organisations involved in biodiversity-based research and development within
Europe ensure their activities comply with ABS requirements in other countries.

The key components of the Nagoya Protocol are:

e Access and Benefit-Sharing (ABS) (Article 5): The Protocol establishes a framework for countries
to regulate access to their genetic resources and ensure that benefits arising from their use are
shared fairly and equitably.

e Prior Informed Consent (PIC) (Article 6): Parties are required to obtain prior informed consent
from the providing country before accessing genetic resources.

e Mutually Agreed Terms (MAT) (Article 6): Access to genetic resources should be based on
mutually agreed terms between the provider and the user, outlining the benefits to be shared
and other conditions.

e ABS Clearing-House (Article 14): An online platform to share information related to ABS,
providing transparency and facilitating compliance with the Protocol.

34 South Centre. (2015). The Nagoya Protocol: Main characteristics, challenges and opportunities. Policy Brief, 18. Retrieved from South Centre

35 Jleur- req/2014/511/i
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3.3.3 Implementation and Challenges of the Nagoya Protocol

While the Nagoya Protocol sets a comprehensive framework for ABS, its implementation poses several
challenges:

1. Regulatory Complexity

o Navigating various national and international ABS regulations can be daunting. Each
country has its own set of ABS laws, which can differ significantly, creating a complex
regulatory environment®.

o In-country implementation is often a complex process - taking years to adopt and
operationalise the rules on ABS.

o Many countries are still in the process of development of their policy frameworks and
statutes and how resulting benefits must be shared

2. Market Access and Competition

o Although the novel food recognition has opened new markets for baobab products,
competition from other superfoods remains intense. Ensuring consistent market access
requires continuous effort to meet evolving regulatory standards and consumer
preferences® .

3. Sustainability Concerns

o The current reliance on wild-sourced baobab products raises sustainability issues. There
is a pressing need to establish sustainable harvesting practices and possibly develop
cultivation methods to prevent overexploitation and ensure long-term availability®.

4. Equitable Benefit Sharing

o Ensuring that local communities receive a fair share of the benefits derived from their
resources is crucial. Effective benefit-sharing mechanisms that provide tangible benefits,
such as infrastructure development and capacity building are necessary to maintain
community support and engagement.

5. Monitoring and Compliance

o Effective monitoring and compliance mechanisms are essential to ensure adherence to
ABS regulations. This includes regular audits, reporting requirements and establishing
checkpoints to track the utilisation of genetic resources.

36 Laird, S. A., McLain, R. J., & Wynberg, R. P. (2010). Wild product governance: Finding policies that work for non-timber forest
products. Earthscan.

37 Janssen, R., Lubbe, A., & Yeboah, R. (2013). Market potential of baobab products. International Journal of Food Science & Technology, 48(1),
1-11.

38 Wickens, G. E., & Lowe, P. (2008). The baobabs: Pachycauls of Africa, Madagascar and Australia. Springer Science & Business Media.
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3.3.3 Mechanisms of the Nagoya Protocol

The Nagoya Protocol establishes several mechanisms to ensure the fair and equitable sharing of benefits
arising from the utilisation of genetic resources. These mechanisms aim to provide legal certainty,
transparency and compliance while promoting the conservation and sustainable use of biodiversity.
Below are the key mechanisms of the Nagoya Protocol.

e National Implementation

Implementing the Nagoya Protocol at the national level is often a complex process that can take years to
adopt and operationalise. Many countries are still in the process of developing their ABS rules and
mechanisms to ensure that resulting benefits are shared effectively.

e Prior Informed Consent (PIC)

Article 6 of the Nagoya Protocol requires Parties to take measures to ensure that access to genetic
resources is subject to the prior informed consent of the providing country. PIC is a fundamental
mechanism that ensures countries maintain sovereignty over their genetic resources and can control
access based on national legislation. The main elements of PIC include:

- Notification and Consent: Users must notify the providing country about their intent to access
genetic resources and obtain consent before proceeding.

- Transparency: The process of obtaining PIC should be clear and transparent to both users and
providers.

- Documentation: Written documentation of the consent process must be maintained to ensure
legal compliance and traceability.

e Mutually Agreed Terms (MAT)

Article 6 also stipulates that access to genetic resources must be based on mutually agreed terms
between the provider and the user. MAT outlines the conditions under which genetic resources are
accessed and the benefits that will be shared. Key aspects of MAT include:

- Benefit-Sharing Agreements: Specific terms regarding the sharing of monetary and
non-monetary benefits arising from the utilisation of genetic resources.

- Conditions of Use: Detailed conditions on how the genetic resources can be used, including
research, development and commercialisation.

- Dispute Resolution: Mechanisms to resolve disputes that may arise from the utilisation of genetic
resources.
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3.3.4 Monitoring and Compliance Measures

The Nagoya Protocol includes several articles that focus on compliance to ensure that the obligations
under the Protocol are met by all Parties. These measures are crucial for maintaining trust and
cooperation between providing and utilising countries. Key compliance measures include:

e Monitoring Utilisation of Genetic Resources (Article 17): Parties must take measures to monitor
and enhance transparency in the utilisation of genetic resources, including designating
checkpoints to collect or receive relevant information at different stages of resource utilisation.

e International Certificates of Compliance (Article 17): These certificates are issued by the
providing country and serve as evidence that genetic resources have been accessed in
accordance with PIC and MAT. They are posted on the ABS Clearing-House to facilitate
monitoring.

e National Focal Points (NFPs) and Competent National Authorities (CNAs): Articles 13 and 14
require each Party to designate National Focal Points (NFPs) and Competent National Authorities
(CNAs) to oversee the implementation of the Protocol, provide information on ABS procedures
and facilitate compliance.

® ABS Clearing-House: Article 14 establishes the ABS Clearing-House, an online platform that
provides information on ABS measures, including national legislation, regulatory requirements
and contact information for NFPs and CNAs. The Clearing-House serves several functions:

- Transparency: Facilitates the sharing of information between Parties, users and
providers. It contains reference material, including model contractual clauses,
community protocols, capacity-building resources and other publications.

- Compliance: Assists in monitoring compliance by providing access to international
certificates of compliance and other relevant documentation.

- The ABS Clearing-House can be accessed at absch.cbd.int.

e Capacity Building and Technology Transfer: Article 22 emphasises the need for capacity building
and technology transfer to support the implementation of the Nagoya Protocol. Key initiatives
include:

- Training Programs: Developing and conducting training programs to enhance the
capabilities of Parties, particularly developing countries and indigenous communities, in
managing ABS procedures.

- Technical Assistance: Providing technical assistance to help Parties establish and enforce
national ABS frameworks.

- Cooperation: Promoting cooperation among Parties to share experiences, knowledge
and technologies related to the conservation and sustainable use of genetic resources.

e Awareness Raising: Article 21 highlights the importance of raising awareness about the Nagoya
Protocol and ABS among all stakeholders, including governments, indigenous and local
communities, and the private sector. Activities include:

® [Educational Campaigns: Conducting campaigns to educate stakeholders on their rights
and responsibilities under the Protocol.
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® Publications and Outreach: Producing and distributing materials that explain ABS
concepts and procedures.
e Financial Mechanism: Article 25 establishes financial mechanisms to support the
implementation of the Nagoya Protocol. This includes:
® Global Environment Facility (GEF): Serving as a financial mechanism to provide funding
for projects that support the objectives of the Protocol.
® National and International Funding: Encouraging Parties to seek national and
international funding sources to support ABS activities.

3.3.5 Implementation and Compliance of the Nagoya Protocol

Countries implement the Nagoya Protocol through specific laws and regulations that define Access and
Benefit-Sharing (ABS) requirements and procedures. These guidelines must be adhered to by individuals,
companies and other organisations seeking to access and utilise genetic resources within their
jurisdiction.

I National Focal Points and Competent National Authorities (Articles 13 and 14)

Each Party to the Protocol is required to designate a national focal point (NFP) to act as a liaison with the
CBD Secretariat and competent national authorities (CNAs) responsible for granting access and
overseeing compliance with ABS regulations®.

l. International Certificates of Compliance (Article 17)

Countries issue International Certificates of Compliance through the ABS Clearing-House to provide legal
evidence of proper access to genetic resources. These certificates serve as proof that the genetic
resources were accessed in accordance with PIC and MAT, facilitating compliance and monitoring® .

1. Monitoring and Reporting (Articles 15 and 29)

Parties are mandated to monitor the utilisation of genetic resources to ensure compliance with the
Nagoya Protocol and report their activities to the CBD Secretariat. This includes providing updates on
access agreements, benefit-sharing arrangements and compliance measures*' .

39 Greiber, T., Pefia Moreno, S., Ahrén, M., Nieto Carrasco, J., Chege Kamau, E., Cabrera Medaglia, J., ... Perron-Welch, F. (2012).
An explanatory guide to the Nagoya Protocol on access and benefit-sharing. Gland, Switzerland: IUCN in collaboration with the
IUCN Environmental Law Centre, Bonn, Germany.

40 Laird, S. A., McLain, R. J., & Wynberg, R. P. (2010). Wild product governance: Finding policies that work for non-timber forest
products. Earthscan.

41 Janssen, R., Libbe, A., & Yeboah, R. (2013). Market potential of baobab products. International Journal of Food Science &
Technology, 48(1), 1-11.
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IV. National Implementation and Flexibility

National laws and regulations enforcing the Nagoya Protocol must meet certain minimum standards,

ensuring that indigenous peoples and local communities provide prior informed consent (PIC) for access

to genetic resources or traditional knowledge over which they have recognised rights. However, national

implementation can exceed these minimum standards, offering flexibility to countries to tailor their ABS

frameworks to specific needs.

For instance, countries like Peru, India and South Africa require authorisation not only for genetic

resources but also for their derivatives or broader biological resources. Brazil's 2015 ABS legislation
mandates that a certain percentage of profits from products developed through biodiversity-based

research and development must be shared®.

3.3.6 Coverage of the Nagoya Protocol

Activities Covered by ABS

e Utilisation of Genetic Resources: Includes research on genetic materials for new ingredients and

products.

® Cosmetics Sector: Research on plant extracts, oils, and molecules for developing new ingredients

with properties such as moisturising, firming and anti-ageing™®.
Fragrances: Analysing plant samples to inspire new molecules and synthetic materials.

® food Sector: Developing new natural colourants from fruit pulp, scientifically proving the

properties of traditional medicinal plants for health beverages and analysing commaodities (e.g.,

seeds) for genetic or nutritional properties for R&D purposes®*.
Activities Not Covered by ABS

e Environmental and Toxicity Studies: Research on natural ingredients for safety purposes.

Improvements in Extraction Processes: Enhancing methods of extracting plant materials and

genetic sequencing.
New Product Formulations: Developing products using known ingredients.
® Ongoing Sourcing: Continuation of sourcing natural ingredients for existing products.

e Commercial Transactions: Buying and selling commodities and other biological materials for

production or consumption without R&D activities.

42 Wynberg, R., & Laird, S. (2007). Bioprospecting: Tracking the Policy Debate. Environment: Science and Policy for Sustainable

Development, 49(10), 20-32. https://doi.org/10.3200/ENVT.49.10.20-32
43 Wickens, G. E., & Lowe, P. (2008). The baobabs: Pachycauls of Africa, Madagascar and Australia. Springer Science & Business Media.

44 ARNOLD, M., POWELL, B., SHANLEY, P., & SUNDERLAND, T. C. H. (2011). EDITORIAL: Forests, biodiversity and food security.

The International Forestry Review, 13(3), 259—-264. http://www.jstor.org/stable/24310704
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e The Protocol does not apply to activities conducted before its entry into force. Access and
utilisation of genetic resources that occurred before the Protocol's enforcement are excluded and
benefits accrued from prior activities are not covered.

Unclear Coverage

e The handling of new utilisation of previously accessed genetic resources remains ambiguous
under national laws and regulations.

National Extensions of ABS Requirements

e National laws and regulations implementing the Nagoya Protocol may extend or redefine ABS
requirements to a broader range of activities than the "utilisation of genetic resources" based on
country-specific standards and policies. This flexibility allows countries to address their unique
biodiversity and socio-economic contexts®.

Examples of Application of the Nagoya Protocol in Access and Benefit Sharing
Access

® Access to Genetic Resources: User companies access baobab genetic materials through
agreements with local communities and national authorities.

® Access for Research Purposes: Obtaining genetic materials specifically for scientific research.
Access to Traditional Knowledge: Utilising traditional knowledge associated with genetic
resources, requiring community consent.

e Simplified Access Procedures: Streamlined processes for non-commercial research and other
low-impact uses.
Permit-Based Access Systems: Legal permits required for accessing genetic resources.
Community Consent for Access: Ensuring local communities agree to the access terms.

® Multi-Ingredient Access Requests: Access agreements covering multiple genetic resources in a
single request.

Benefit Sharing
These can be either monetary or non monetary

® Research Exchanges: Collaborative research projects between user companies and local research
institutions.

5 Tvedt, Morten Wallge and Tomme Young (2007). Beyond Access: Exploring Implementation of the Fair and Equitable Sharing
Commitment in the CBD. IUCN, Gland, Switzerland xx + 148 pp.
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4.

Provision of Equipment and Infrastructure: Supplying necessary tools and facilities to local
communities and institutions.

Payment of Royalties: Monetary compensation for the commercial use of genetic resources.
Preferential Access to Medicines: Local communities receiving priority access to medical
treatments developed from their resources.

Joint Ownership of Intellectual Property Rights: Shared patents and other IP rights resulting from
the use of genetic resources.

Capacity Building and Technology Transfer: Training and development programs to enhance local
capabilities.

Community Development Projects- Investments in local infrastructure, such as schools and
healthcare facilities, funded by revenues from baobab product sales.

Conservation of biodiversity: Local communities partner with sourcing companies to protect and
promote biodiversity.

SADC ABS Regulatory Landscape Overview

Background of ABS/Nagoya Protocol Compliance in Africa

Africa, with its rich biodiversity and vast array of genetic resources, has been a significant focus of ABS

initiatives. As of 2024, 24 African countries have established national authorities and regulations in

alignment with the Nagoya Protoco

I*®. These regulations are designed to ensure compliance with ABS

principles, thereby fostering sustainable development and equitable benefit-sharing among all

stakeholders, including local communities, researchers and commercial entities. According to the ABS

Clearing-House platform of the CBD, numerous African countries have made significant progress in

establishing national frameworks for ABS compliance. This report focuses on the ABS regulatory

landscapes of Mozambique, South Africa, Tanzania and Zimbabwe.

41. Mozambique

4.1.1 Overview of Current ABS Regulations

Mozambique has been party to the Nagoya Protocol since 12 Oct 2014. The country has taken steps

towards implementing the principles of Access and Benefit-Sharing (ABS) as outlined in the Nagoya

Protocol. The country’s ABS framework is primarily governed by Regulation 19/2007 of 9 August,

46 pitns://absch.cbd.int/en/
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published in the National Gazette, No. 32, Series I”’. This regulation aims to ensure the sustainable
utilisation of genetic resources while promoting equitable benefit-sharing with local communities.
However, Mozambique faces several challenges in fully aligning its ABS regulations with the Nagoya
Protocol.

Administrative Processes and Modalities

Mozambique has established several institutional structures to facilitate the implementation of its ABS
framework. The main administrative body responsible for ABS is the Ministry of Land, Environment and
Rural Development, which oversees the ABS Focal Point and the Inter-Ministry Working Group for
Genetic Resource Management.

e ABS Focal Point and National Authority

o The ABS Focal Point is responsible for coordinating ABS activities and ensuring
compliance with national and international regulations. However, there is a need to
strengthen the technical, administrative, legislative and financial capacities related to
ABS.

o A Competent National Authority (CNA) has been designated within the environmental
sector to oversee ABS compliance. This authority requires activation and the
establishment of technical-scientific commissions to support its functions .

e Inter-Ministry Working Group

o This group advises the National Authority on ABS issues and coordinates between
different government departments. There is a need to formalise the roles of its
participants and update its composition to improve efficiency.

Challenges

o There are significant challenges related to the coordination between the ABS Focal Point
and other government departments that issue licences with ABS implications.

o The lack of resources and institutional capacity further complicates effective
implementation

o The regulations are in Portuguese, which can be a hurdle for non Portuguese speaking
stakeholders.

4.1.2 Benefit-Sharing Mechanisms

47 Mozambique Regulation 19/2007 of 9 August, National Gazette, No. 32, Series |

28



Mozambique's Regulation 19/2007 mandates that access to genetic resources must be based on Prior

Informed Consent (PIC) and Mutually Agreed Terms (MAT) to ensure fair and equitable benefit-sharing

with local communities.

Key Provisions

® Prior Informed Consent (PIC): Users must obtain PIC from the local communities before
accessing genetic resources. This process is intended to ensure that communities are fully
informed about the uses of their resources and the benefits they will receive.

e Mutually Agreed Terms (MAT): MAT outlines the terms under which genetic resources are
accessed and the benefits that will be shared. This includes monetary and non-monetary
benefits, although the current regulation lacks detailed guidelines on how these benefits should
be shared .

Challenges

e The enforcement of PIC and MAT provisions is inconsistent, and communities often do not
receive their fair share of benefits due to bureaucratic inefficiencies and corruption

e There are no contracts, models, manuals, or guidelines developed for ABS regulations, which

complicates the implementation of benefit-sharing mechanisms*,

4.1.3 Compliance Pathways

To ensure compliance with ABS regulations, Mozambique needs to establish clear compliance pathways

that include monitoring, reporting and enforcement mechanisms.

Monitoring and Reporting: Mozambique has not yet developed models for internationally
recognised certificates of compliance. This hinders the ability to monitor the utilisation of
genetic resources effectively and ensure compliance with PIC and MAT requirements
(Mozambique, 2018).
Enforcement Mechanisms:
o The country lacks specific checkpoints for ABS compliance, which are necessary to
monitor the use of genetic resources and ensure that all activities are conducted legally*
o There is a need for comprehensive guidelines and tools for dispute resolution, ensuring
that parties can seek recourse in cases of disputes arising from MAT>°

Regulation 19/2007 of 9 August

48 Mozambique's Regulation 19/2007
4 Mozambique ABSCH, 2018
50 Mozambique ABSCH, 2018
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Regulation 19/2007, published in the National Gazette, No. 32, Series |, is the primary legislative
instrument governing ABS in Mozambique. It was designed to promote the sustainable use of genetic

resources and ensure fair benefit-sharing with local communities.

e Provisions of Regulation 19/2007

o

The regulation mandates that any access to genetic resources must be preceded by
obtaining PIC from local communities and establishing MAT.

It outlines the roles and responsibilities of the ABS Focal Point, the CNA and the
Inter-Ministry Working Group for Genetic Resource Management.

The regulation supports the protection of traditional knowledge associated with genetic
resources and emphasises the need for benefit-sharing agreements.

e Challenges in Implementation:

o

o

Despite the comprehensive framework provided by Regulation 19/2007, its
implementation is hindered by a lack of resources, institutional capacity and clear
guidelines for enforcement.

There is therefore a need for the country to revise the current regulation to align it with
the Nagoya Protocol and address the identified gaps in the benefit-sharing mechanisms
and compliance pathways.

NB: In 2024 a Mozambique delegation was sent to meet with all the relevant stakeholders including the

DFFE, Department of Trade and Industry, Provincial Departments, industry players and Traditional

Knowledge Holders to learn how South Africa handles ABS. The feedback and potential integration of

lessons from the trip into national ABS regulations is still pending.

Table 1: ABS Regulations Summary: Mozambique

SECTION

DETAILS

Nagoya protocol

Party since 2014.10.12

Competent Authority The Ministry of Land, Environment and Rural Development

Access and benefit sharing legislation Mozambique's Regulation 19/2007 on Land use planning

utilisation and bioprospecting)

Definition of key terms (access, collection,|Clear definitions - Regulation 19/2007

Ownership of genetic resources Genetic resources are considered state property; however, local

communities have rights to traditional knowledge associated with these
resources

[subnational level

ABS regulated at the national or IABS is regulated at the national level with potential competencies shared

with subnational entities.- National and subnational regulations may add
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complexity to compliance for producers.

Prior informed consent (PIC) Access to genetic resources and traditional knowledge is subject to PIC
from local communities and relevant authorities.

Approval and involvement of Criteria are set for the approval and involvement of indigenous and local

communities communities in access to genetic resources and traditional knowledge.

Mutually Agreed Terms (MAT) Legislation requires MAT to establish terms of access and benefit-sharing.

Triggers for benefit-sharing Any utilisation of genetic resources triggers benefit-sharing obligations

Benefit-sharing within the production Obligations to share benefits apply throughout the production chain,

chain from raw material suppliers to final product commercialisation.

Defining benefit-sharing amounts The legislation does not set a fixed percentage for benefit-sharing; terms
are established through MAT.

Clear process of application Unknown

Monitoring and reporting Mozambique lacks designated checkpoints for monitoring ABS
compliance.

Designated checkpoints and Current Mozambique lacks designated checkpoints for monitoring ABS

reporting requirements compliance.

Current legislation does not specify reporting requirements for ABS

activities.
Fees for procedure None
Website with documents None
Intellectual property rights (IPR): Mozambique's legislation does not clearly address the patentability of
Patentability of living organisms genetic material.
Any cases negotiated to date None

4.2. South Africa
4.2.1 Overview of current ABS Regulations

South Africa became a Party to the Nagoya Protocol in 2014. South Africa is often lauded as leading the
pack on ABS issues in Africa because of case studies such as the Buchu and Rooibos industry wide
agreements however when it comes to application the process of getting ABS permits is generally very
slow. The country’s Access and Benefit-Sharing (ABS) framework is older than the protocol and was
established under the National Environmental Management: Biodiversity Act (NEMBA)*', which includes
specific regulatory provisions on bioprospecting, access and benefit-sharing as outlined in Chapter 6.
This framework is further reinforced by the Bioprospecting, Access and Benefit-Sharing (BABS)

Regulations®, which were first introduced in 2008 and subsequently amended in 2015. These regulations

5'National Environmental Management: Biodiversity Act 10 of 2004
52 Bioprospecting, Access and Benefit-Sharing (BABS) Regulations 2008
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aim to ensure the sustainable utilisation of biological resources, including the baobab tree, while
promoting equitable sharing of benefits with local communities. ABS is regulated by a number of
instruments - main two being the National Environmental Management Biodiversity Act (NEMBA) 2004
(and its subsequent amendments), as well as the Regulations on Bioprospecting, Access and
Benefit-Sharing (BABS) 2015.

Other legislation and policy measures supporting ABS include- amendments to South Africa’s Patents Act
No. 57 of 1978, such as: Amendments Act 2005 that make the disclosure of origin of South African
genetic resources and associated traditional knowledge compulsory: then Intellectual Property Laws
Amendment Act 2013 relating to the protection of indigenous knowledgelnability to effectively
implement the obligations of, and beneficiation arising from, international agreements NEMBA and the
BABS regulations are currently being amended to be fully consistent with the Nagoya Protocol currently
establishing a sui generis system for the protection, promotion, development and management of
indigenous knowledge systems. The draft bill passed from the National Assembly in November 2017 to
the National Council of Provinces. Once adopted, this Bill will also form an essential part of the ABS
framework in place. Baobab is of particular interest due to its various uses and economic potential.

4.2.2 Administrative Processes

South Africa has developed a comprehensive administrative framework to manage ABS, involving several
key institutions:

¢ National Focal Point and Competent National Authorities:

o The Department of Environmental Affairs (DEA) serves as the National Focal Point and
the Competent National Authority (CNA) for ABS. The DEA is responsible for the overall
coordination and implementation of ABS policies and regulations.

o Challenges: The DEA faces challenges such as insufficient human resource capacity and
the need for improved coordination among different governmental departments and
stakeholders involved in the ABS process™.

e Institutional Structures:

o South Africa has established multiple checkpoints including the Patent Office, Ports of
Entry and Exit, Provincial Permit Issuing Authorities and the DEA itself to monitor and
enforce ABS compliance. These checkpoints ensure that the access and utilisation of
genetic resources, including baobab, are properly regulated and that necessary permits
are obtained (South Africa, 2018).

o Baobab-specific Processes: For the baobab industry, these administrative processes are
essential in tracking the utilisation of baobab resources and ensuring compliance with
national and international regulations.

%3 South Africa ABSCH, 2024

32



4.2.3 Benefit-Sharing Mechanisms

South Africa’s BABS Regulations mandate that benefits arising from the utilisation of genetic resources,
such as baobab, are shared fairly and equitably with the resource providers. This is facilitated through:

e Prior Informed Consent (PIC) and Mutually Agreed Terms (MAT)

o PIC must be obtained from local communities before accessing genetic resources. This
ensures that communities are fully informed about the intended use of their resources
and the benefits they will receive.

o MAT outlines the terms under which genetic resources are accessed and the benefits
shared, including both monetary and non-monetary benefits. Establishing Benefit
Sharing Agreements (BSAs) and Material Transfer Agreements (MTAs) formalises these
arrangements .

o Baobab Industry: In the context of baobab, these agreements are crucial for ensuring
that the profits from the international trade of baobab products are equitably
distributed to the communities involved in harvesting and processing the fruit.

e Bioprospecting Trust Fund

o The BABS Regulations also provide for the administration of a Bioprospecting Trust Fund,
which manages the monetary benefits derived from bioprospecting activities. This fund
ensures that the benefits are directed towards conservation, research, and community
development projects, including those related to baobab.

4.2.4 Compliance Pathways
South Africa has put in place several measures to ensure compliance with its ABS regulations:

e Monitoring and Reporting

o The country has established mechanisms to monitor the utilisation of genetic resources
and ensure that all activities comply with PIC and MAT requirements. However, there are
still challenges in developing comprehensive models for internationally recognised
certificates of compliance™.

o Baobab-specific Monitoring: For the baobab industry, monitoring involves tracking the
harvest and export of baobab products to ensure compliance with ABS agreements and
fair distribution of benefits.

e Legislative and Policy Measures

o The amendments to the BABS Regulations in 2015 aimed to strengthen the legislative

framework to ensure better compliance and enforcement. These amendments include

%% South Africa ABSCH, 2024
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detailed provisions for the notification process, permit systems, and the criteria for
benefit-sharing agreements.
Enforcement Mechanisms
o South Africa has designated various checkpoints to enforce ABS compliance. The Patents
Amendment Act of 2015 includes provisions that require patent applicants to disclose
whether their inventions are based on or derived from indigenous biological resources,
ensuring that the use of genetic resources, including baobab, is legally compliant
In terms of clarity there is a clear outline on the processes one must follow in acquiring an ABS
permit. There is clarity on the:
o Documents
o Fees that need to be paid
o How feedback is received
o The role of the advisory committee

4.2.5 ABS Permit Process

The Biodiversity and Conservation branch of the Department of Forests Fisheries and
Environment (DFFE) reviews applications made by the customer during the internal assessment
— where gaps can be identified and the application can be resubmitted - and prepares
documents for the Bioprospecting Advisory Committee (BAC).

The BAC reviews the application received from the DFFE (this process can take up to a year with
the back-and-forth processes)

Upon completion, the DFFE then submits documentation which progresses to the Minister via
many interim teams including Legal and Transactional Advisory to review the agreements for
fairness.

Ministers must also then assess based on their advice whether the agreements are fair and
equitable before signing the permit and agreements (only the Minister has the right to sign an

agreement and issue a permit) this entire process ends up taking close to a year and often more
than one year.
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Figure 2: ABS Bioprospecting process in South Africa: Source DFFE*®

4.2.6 Industry wide benefit and Case by case benefit sharing

Industry wide Benefit Sharing is dealt with on a species by species level. The Benefit Sharing agreement
is industry wide, but each person that uses/trades still needs to acquire their individual permit. For large
products such as Rooibos, Buchu and Honeybush a case-by-case benefit agreement is not efficient as
each participant in the value chain would need a permit and a benefit sharing agreement, if this was
done case-by-case it would become extremely cumbersome for the industry and the DFFE to manage
and monitor the permits and benefit sharing. Sector wise, having a ring that binds allows the benefit
sharing agreement to be contained at a specific level — in the case of Rooibos and Buchu this is the
Processor level - eliminating a lot of bureaucratic administration for regulators, companies as well as
sourcing companies.

58 www.dffe.gov.za/sites/default/files/legislations/bioprospecting_regulatory_framework_guideline
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With the review of the Act there may now be an additional requirement for the Minister to pre-approve

an application so that you have to get permission to make an application.

Table 2: ABS Regulations Summary: South Africa

SECTION

DETAILS

Nagoya protocol

Party since 12 October 2014

Competent Authority National Department of Forestry, Fisheries and the Environment (The
Minister has the responsibility to grant access or issue evidence that
evidence was granted)

Access and Dbenefit sharing | National Environmental Management Biodiversity Act (NEMBA) of 2004; the

legislation subsequent Bioprospecting, Access, and Benefit-Sharing (BABS) Regulations,

2008.

Definition of key terms (access,
collection, utilisation and
bioprospecting)

Clear NEMBA/2004: Definitions for access, collection, utilisation, and
bioprospecting are outlined in the BABS Regulations

Ownership of genetic resources

Genetic resources are considered state property; however, local
communities have rights to traditional knowledge associated with these
resources such as for Buchu, Rooibos and Honeybush whose Traditional
Knowledge is held by the National Khoi and San Council

ABS regulated at the national or
subnational level

ABS is regulated at a national level with special councils such as the National
Khoi and San Council (NKSC) where specific specie that relate to Traditional
knowledge are concerned

Prior informed consent (PIC)

Access to genetic resources and traditional knowledge is subject to PIC from
local communities and relevant authorities.

Approval and involvement of

communities

Criteria are set for the approval and involvement of indigenous and local
communities in access to genetic resources and traditional knowledge.

Mutually Agreed Terms (MAT)

There is a need to establish MAT as per the legislations

Triggers for benefit-sharing

Legislation requires MAT to establish terms of access and benefit-sharing.

Benefit-sharing within the

production chain

Obligations to share benefits apply throughout the production chain, from
raw material suppliers to final product commercialisation.

Defining benefit-sharing amounts

The legislation does not set a fixed percentage for benefit-sharing; terms are
established through MAT

Clear process of application

The process for application is clearly outlined in the BABS Regulations,
including the steps required for obtaining permits.

Monitoring and reporting

South Africa has designated checkpoints for monitoring ABS compliance,
including customs and excise offices and research institutions

Designated checkpoints and
Current reporting requirements

South Africa has designated checkpoints for monitoring ABS compliance,
including customs and excise offices, and research institutions. Current
legislation requires regular reporting on ABS activities to the Department of
Environmental Affairs.

Fees for procedure

Yes see in Annex (including non refundable R100 for discovery stage)

Website with documents

https://www.cbd.int/countries?country=za
https://www.dffe.gov.za/Poli ndlegislation

Intellectual property rights (IPR):
Patentability of living organisms

South Africa’s legislation includes provisions for the disclosure of origin in
patent applications involving genetic resources.
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Any cases negotiated to date

58 -

How long does the application
process take

+/-120 days

Who can apply for a permit

1)Natural person who is a citizen or has permanent residence in South
Africa.

2) ajuristic person registered in terms of South African law;

3)= a juristic person that is not registered in terms of South African law or a
natural person who is not a South African citizen or a permanent resident of
South Africa, if that juristic person or foreign national applies jointly with a

juristic or natural person (SOUTH AFRICAN CITIZEN or PERMANENT
RESIDENCE)

Pros of South African Legislation

Cons

The application system can be done online making it more accessible and may improve
efficiency.

NEMBA is currently being reviewed to align with the Nagoya protocol

For the more homogenous species where TK Holders are known the negotiation is industry wide
making it easier and there is no need for replication where benefit sharing is concerned however
a company is still required to apply for a permit as an individual.

Centralised system helps quickly identify TK holders or other stakeholders who may have an
interest in the specie

Due to limited personnel the application process takes time

It does not include conservation as part of benefit sharing. The legislation has solely focused on
monetary benefits and addressing socio economic disproportionality for TK holders

Centralised system means only the Minister can sign the a permit or grant a permit and this can
take time

4.3. Tanzania

4.3.1 Overview of Current ABS Regulations

Tanzania, still not a signatory and has so far accessed the Nagoya protocol- done in January 2018 and
officially became a Party on 19th April 2018. The government of had Tanzania initiated efforts to do so
and introduced a resolution for accessing the protocol to the General Assembly on 29th June, 2017

National Policies and Laws

Tanzania's national policies and laws already provide a foundation for the implementation of the Nagoya
Protocol. Tanzania's Access and Benefit-Sharing (ABS) framework is primarily governed by the
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Environmental Management Act of 2004 and the subsequent Environmental Management (Control and
Management of Genetic Resources) Regulations, 2010. These regulations are designed to ensure the
sustainable utilisation of genetic resources and promote equitable benefit-sharing with local
communities. The regulations generally align with the principles of the Nagoya Protocol committing to
the fair and equitable sharing of benefits arising from the utilisation of genetic resources®®. These
policies recognise the right to access and benefit sharing arising from the utilisation of genetic resources.
Specific sections and subsections describe procedures necessary for obtaining licences and permits for
access and utilisation of biological resources.

Institutional Arrangements

The regulatory framework involves multiple institutions. The Ministry responsible for the Environment
regulates all biodiversity matters in Tanzania is the Ministry of Natural Resources and Tourism (MNRT).
The Division of the Environment (DoE) within this Ministry is headed by a Director who acts as the focal
point for all Multilateral Environmental Agreements (MEAs). The DoE coordinates all biodiversity matters
with sector ministries. A Nagoya Focal Point has been appointed in the Vice President’s Office.

Approval of Permits

Permits for access to genetic resources or information concerning natural resources in Tanzania
Mainland are approved by the Ministry of Natural Resources and Tourism (MNRT). MNRT processes all
permits concerning access to genetic resources for marine parks, forest reserves, and beekeeping
reserves. The Ministry has National Agencies or Competent National Authorities that must be consulted
for accessing research information on genetic resources.

Table 3 : Fee structure for Tanzania

11.0 FEE STRUCTURE

Fee structure for research permit for Tanzanian and non-Tanzanian researchers

S/No | Category of payments Tanzanian Non-Tanzania Tanzanian
rates (USD) (USD) students (USD)

2. | New application ) 50 50 50 i
3 | Application for renewal 0 0 0

4. | Research permit fee per 0 300 0 -

‘ researcher
5. | Amendment of research 0 0 0 =
project

Competent National Authorities:

e Tanzania National Parks Authority (TANAPA)
e Tanzania Wildlife Management Authority (TAWA)

% hitps:/absch.cbd.int/en/
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Tanzania Wildlife Research Institute (TAWIRI)
Tanzania Forest Research Institute (TAFORI)
Tanzania Forest Services Agency (TFS)
Ngorongoro Conservation Authority

Tanzania Fishery Research Institute (TAFIRI)

4.3.2 Administrative Processes

Tanzania has established a detailed administrative framework to implement and manage ABS
regulations:

e National Focal Point and Competent National Authority

The Vice President’s Office (Division of Environment) serves as the National Focal Point for ABS. This
office is responsible for the overall coordination of ABS activities, including the issuance of permits and
monitoring compliance.

Competent National Authority (CNA): The Tanzania Commission for Science and Technology (COSTECH)
acts as the CNA, overseeing the enforcement of ABS regulations and ensuring that genetic resources are
accessed and utilised according to national and international guidelines®’.

e Institutional Structures
o The regulatory framework involves multiple institutions such as the Ministry of Natural
Resources and Tourism, the National Environment Management Council (NEMC), and
local government authorities. These bodies collaborate to ensure effective management
and compliance with ABS regulations.
o Challenges: Despite a robust framework, challenges include limited capacity and
resources to fully implement ABS regulations and monitor compliance effectively®.

4.3.3 Benefit-Sharing Mechanisms

Tanzania’s ABS regulations mandate that benefits from the utilisation of genetic resources must be
shared fairly and equitably with the resource providers including local communities:

e Prior Informed Consent (PIC) and Mutually Agreed Terms (MAT)

57 https://absch.cbd.int/en/

58 Mariki, S. B. (2021). Conservation-related benefit-sharing mechanisms in Tanzania. ScienceDirect.
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o PIC: This process ensures that local communities and other stakeholders provide
informed consent before genetic resources are accessed. This is crucial for ensuring
transparency and fairness.

o MAT: These agreements outline the conditions under which genetic resources are
accessed and the benefits shared, including both monetary and non-monetary benefits.
Establishing Benefit Sharing Agreements (BSAs) and Material Transfer Agreements
(MTAs) formalises these arrangements™.

e Challenges:

o There is a need for clearer guidelines and more robust mechanisms to ensure that the
benefits reach the local communities effectively. Additionally, the enforcement of PIC
and MAT provisions requires strengthening®.

4.3.4 Compliance Pathways
To ensure compliance with ABS regulations, Tanzania has put in place several measures:

e Monitoring and Reporting

o Tanzania has established mechanisms to monitor the utilisation of genetic resources and
ensure compliance with PIC and MAT requirements. However, there are ongoing efforts
to develop more comprehensive models for internationally recognised certificates of
compliance.

e Legislative and Policy Measures

o The Environmental Management Act and the 2010 ABS regulations provide the
legislative framework for ABS compliance. These regulations are periodically reviewed to
enhance their effectiveness and alignment with international standards.

o Checkpoints: The country has set up checkpoints at various stages of resource utilisation
to ensure that all activities comply with ABS regulations. These include customs
checkpoints, research institutions and patent offices.

e Enforcement Mechanisms:

o Enforcement of ABS regulations involves multiple agencies working together to ensure
compliance. This includes the use of legal instruments and penalties for non-compliance.
However, there is a need for more resources and capacity to enhance enforcement
efforts®.

%9 hitps:/absch.cbd.int/en/
80 Mariki, S. B. (2021). Conservation-related benefit-sharing mechanisms in Tanzania. ScienceDirect.
51 Goldstein, J. (2004). Community conservation approaches in Tanzania: An overview. Web of Science.
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Table 4: ABS Regulations Summary: Tanzania

SECTION

DETAILS

Nagoya protocol

Tanzania is party to the Nagoya protocol but not a signatory

Competent Authority

The Tanzania Commission for Science and Technology (COSTECH) acts as the
CNA, overseeing the enforcement of ABS regulations and ensuring that
genetic resources are accessed and utilised according to national and
international guidelines (ABSCH, 2024).

Access and benefit sharing legislation

e Environmental Management Act of 2004
e Environmental Management (Control and Management of Genetic
Resources) Regulations, 2010.

Definition of key terms (access,
collection, utilisation and
bioprospecting)

Clear - Definitions for access, collection, utilisation. Defined in the
Environmental Management (Control and Management of Genetic
Resources) Regulations of 2010 as obtaining genetic resources for research
and development purposes, including associated traditional knowledge

Ownership of genetic resources

Genetic resources are considered state property, with local communities
having rights to traditional knowledge associated with these resources

ABS regulated at the national or
subnational level

ABS is regulated at the national level-the Vice President’s Office - Division of
Environment oversees national regulation., with the possibility of
subnational entities having roles in implementation.

Prior informed consent (PIC)

Access to genetic resources and traditional knowledge is subject to PIC from
local communities and relevant authorities.

Approval and involvement of
communities

Criteria are set for the approval and involvement of indigenous and local
communities in access to genetic resources and traditional knowledge.

Mutually Agreed Terms (MAT)

Legislation requires MAT to establish terms of access and benefit-sharing.

Triggers for benefit-sharing

Any utilisation of genetic resources triggers benefit-sharing obligations.

Benefit-sharing within the production
chain

Obligations to share benefits apply throughout the production chain, from
raw material suppliers to final product commercialisation.

Defining benefit-sharing amounts

The legislation does not set a fixed percentage for benefit-sharing; terms are
established through MAT.

Clear process of application

The process for application is clearly outlined in the Environmental
Management Regulations.

Monitoring and reporting

Tanzania has designated checkpoints for monitoring ABS compliance

Designated checkpoints and Current
reporting requirements

Customs checkpoints, research institutions, and patent offices with regular
reporting requirements to the Vice President’s Office and MNRT

Fees for procedure

Fees are associated with the application and issuance of permits for access
to genetic resources. These fees are outlined in the Environmental
Management (Control and Management of Genetic Resources) Regulations.

Website with documents

Relevant documents and information are available on the Tanzania
Commission for Science and Technology (COSTECH) website®?

Intellectual property rights (IPR):
Patentability of living organisms

Tanzanian legislation requires the disclosure of origin in patent applications
involving genetic resources, as specified by COSTECH

Any cases negotiated to date

Nil

62 /) Policy&Guideli
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4.4. Zimbabwe
4.4.1 Overview of Current ABS Regulations

Zimbabwe has established a robust legal and institutional framework to manage its natural resources
and ensure sustainable environmental practices. This framework is anchored on principles of integrated
environmental management, local community participation and the equitable sharing of benefits arising
from the utilisation of genetic resources. The key legislative instruments include the Environmental
Management Act (EMA), the Forest Act, the Communal Lands Forest Produce Act and the Traditional
Leaders Act.

1. Environmental Management Act (EMA)

o Enacted in 2002, the EMA is the primary legislation governing environmental
management in Zimbabwe. It aims to ensure sustainable development by integrating
environmental management with socio-economic development. The Act establishes the
Environmental Management Agency (EMA) to enforce environmental standards and
oversee compliance®.

Key Provisions

o Environmental Impact Assessments (EIAs): Mandatory for activities likely to have
significant environmental impacts.

o Environmental Quality Standards: Sets standards for air, water, soil, noise and waste
management.

o Polluter Pays Principle: Ensures those responsible for pollution bear the costs of
remediation and prevention.

o Environmental Fund: Established to support environmental rehabilitation and
awareness programmes, funded by levies collected under the EMA.

2. Forest Act
o Governs the management and conservation of forest resources. It promotes sustainable
forest management practices and establishes the Forestry Commission to oversee state
forests®.

Key Provisions

o Timber Regulation: Controls timber extraction and mandates afforestation on private
land.

8 Environmental Management Act [Chapter 20:27]

54 Forest Act (Chapter 19:05)
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o Trade Regulation: Regulates the trade of forest products and controls vegetation
burning.

o Local Authority Empowerment: Recent amendments designate Rural District Councils
(RDCs) as Appropriate Authorities for managing and utilising forests within their districts.

3. Communal Lands Forest Produce Act
o Regulates the exploitation and protection of forest produce within communal lands.
Administered by the Minister responsible for the environment, it ensures sustainable
use and equitable benefit-sharing (Statutory Instrument 61: 2009)%.

Key Provisions

O Revenue Allocation: Mandates that revenue from forest produce be paid to local
authorities.
Licensing: Requires licences for the commercial exploitation of forest resources.
Community Rights: Affirms the rights of inhabitants to exploit forest produce for
personal use, with restrictions on sale or transfer.

4. Traditional Leaders Act
o Grants traditional leaders authority over environmental and natural resource
management within their jurisdictions.

Key Provisions

O Responsibilities of Chiefs: Include ensuring the lawful use and exploitation of land and
natural resources and preventing environmental degradation®.

4.4.2 Administrative Processes (Modalities)

1. National Focal Points (NFPs) and Competent National Authorities (CNAs)
o Zimbabwe has designated NFPs and CNAs to facilitate compliance with the Nagoya
Protocol and oversee the implementation of ABS regulations (United Nations Convention
on Biological Diversity, n.d.).
O Responsibilities: Include granting access to genetic resources, monitoring compliance
and providing information on ABS procedures.

65 Statutory Instrument 61 of 2009.[CAP. 20:27] Environmental Management (Access to Genetic Resources and Indigenous Genetic
Resource-based Knowledge) Regulations, 2009.
% Constitution of Zimbabwe Amendment (No. 20) Act, 2013 (Act No. 1 of 2013).
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2. Environmental Committees and Sub-Committees
O Established at the local level under the EMA, these committees oversee resource
management, particularly in communal areas. They are involved in the formulation of
local environmental action plans and ensuring community participation in environmental
governance.

4.4.3 Benefit-Sharing Mechanisms

1. Statutory Instrument 61 of 2009 (SI 61/2009)
o Operates under the EMA and focuses on access to genetic resources and indigenous
knowledge.

Key Provisions

o Licensing: Required for individuals or entities seeking to prospect or utilise genetic
resources.

o  Prior Informed Consent (PIC): Ensures fair and equitable benefit-sharing with local
communities.

o Community Rights: Emphasises the rights of communities over their genetic resources
and associated knowledge.

2. Environmental Fund
o Established under the EMA, the fund supports environmental rehabilitation, pollution
control, and public awareness programmes.
o Objectives: Include the rehabilitation of degraded environments, cleaning up polluted
environments and promoting public awareness of environmental management issues.

4.4.4 Compliance Pathways

e International Certificates of Compliance (ICC)
o Issued through the ABS Clearing-House, these certificates provide evidence of legal
access to genetic resources and compliance with PIC and MAT requirements®’.
e Monitoring and Reporting
o Zimbabwe is required to monitor the utilisation of genetic resources and report on
compliance with the Nagoya Protocol. This involves regular inspections, data collection
and engagement with stakeholders to ensure adherence to ABS regulations.

57 https://www.cbd.int/
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4.4.5 Integration of Emerging Principles of International Law

e Anticipation and Prevention of Environmental Impact

o The EMA mandates impact assessments for activities that may significantly affect the

environment and requires measures to prevent, minimise and remedy negative impacts.

o Key Provisions: Include conducting ElAs, drafting national and local environmental plans

and establishing standards for air, water, soil, noise and waste management .

e Sovereignty and Benefit-Sharing

o The Constitution of Zimbabwe recognises the sovereign rights of the state to exploit its

natural resources and the responsibility not to cause harm beyond national boundaries.

o Key Provisions: Include the equitable sharing of national resources, devolution and

decentralisation of government powers and ensuring local communities benefit from

resources in their areas.

Table 5: ABS Regulations Summary:

Zimbabwe

SECTION

DETAILS

Nagoya protocol

Party to the protocol 30 November 2017 but is not a signatory

Competent Authority

Ministry of Environment Climate and Wildlife

Access and benefit sharing
legislation

-Statutory Instrument 61 of 2009, Environmental Management (Access to
Genetic Resources and Indigenous Genetic Resource-based Knowledge)
-Environmental Management Act (2002) (Chapter 20:27).

Definition of key terms (access,
collection, utilisation and
bioprospecting)

Clearly defined in SI61 of 2009 except bioprospecting parameters.

Ownership of genetic resources

Genetic resources are considered state property, with local communities having
rights to traditional knowledge associated with these resources

ABS regulated at the national or
subnational level

SI 61 of 2009 section 8. The following rights shall subsist exclusively in a local
authority or indigenous community, as the case may be, in relation to any
genetic resources and indigenous genetic resource-based knowledge that
constitute part of the common, traditional or customary patrimony of the local
authority or indigenous community

Prior informed consent (PIC)

Section 14 (b) where the materials and knowledge in question are indigenous to
a particular community— (i) seek the explicit prior informed consent of the
community concerned, and such community shall have the right to refuse
consent or access to the genetic materials or knowledge in question where such
access will be detrimental to the integrity of their natural and cultural heritage;
and (i) transparently and as accurately as possible calculate and disclose to the
community
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Approval and involvement of
communities

Yes

Section 14 (b) where the materials and knowledge in question are indigenous to
a particular community— (i) seek the explicit prior informed consent of the
community concerned, and such community shall have the right to refuse
consent or access to the genetic materials or knowledge in question where such
access will be detrimental to the integrity of their natural and cultural heritage;
and (ii) transparently and as accurately as possible calculate and disclose to the
community

Mutually Agreed Terms (MAT)

Not defined including the term “mutually agreed terms” in the current
legislation

Triggers for benefit-sharing

Any material of plant, animal, microbial or other origin containing functional
units of heredity; “genetic resources” means genetic material of actual or
potential value;

Benefit-sharing within the
production chain

Whilst the rights to negotiate ABS agreements are with a local authority and
leadership at the district level, The ABS Committee at the National level looks
through the agreement before it can be signed and the Attorney General
reviews and approves of the signing of the agreement.

Defining benefit-sharing amounts

Not defined

Clear process of application

Application process is clear including documents to be used (See Annex)

Monitoring and reporting

The Environment Management Agency has been mandated to have overview
over ABS monitoring and reporting.

Designated checkpoints and
Current reporting requirements

-RDC- Negotiates the ABS agreement on behalf of their communities.

-Genetic Resources and Related Indigenous Knowledge Protection Committee
Reviews the Agreement that the RDC has negotiated (this committee is filled
with a cross section of technocrats and academia)

-Attorney General- Reviews the agreements to ensure that the rights of the
community are upheld.

-Minister of Environment - Stamps the agreement upon recommendation of the
Attorney General.

Fees for procedure

e None available

e The Local district authorities are supposed to come up with a licensing
fee schedule under their ABS by-laws. However most districts in
Zimbabwe do not have by-laws that speak to ABS regulations nor has
the S161/2009 been adopted and domesticated in most districts.

Website with documents

https://ema.co.zw/resources
https://absch.cbd.int/en/countries/ZW

Intellectual property rights (IPR):
Patentability of living organisms

Not clearly articulated

Any cases negotiated to date

None
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Cons

Not having a centralised system (too many competent authorities) may lead to too much time and
bureaucracy in negotiations.

Pros
I. The user applies for the use of genetic resources and/or traditional knowledge

ii.The user seeks Prior Informed Consent (PIC) from local authority and communities and at the same
time negotiates Mutually Agreed Terms (MAT)/Benefit Sharing Agreement (BSA).

iii. The draft MAT and PIC are submitted to the Environmental Management Agency (EMA).

IV. EMA, guided by the ABS Committee- may make comments and send the user back to district
authorities and communities for incorporation.

V. Once the MAT/BSA are finalised and agreed, EMA makes a request to the National Focal Point (NFP),
the METHI, to issue the internationally recognized certificate of compliance (IRCC)

Vi. Access or use is granted to the user and the NFP uploads the certificate onto the international ABS
clearing house

requests to issua
an ABS _———
permit/IRCC -~ ’T'esumption of ™ 2
negotiations

access or use
granted

Depariment of
Environment Local Environmental
and Natura authorities Management
Resources, and
Ministry of communities
Enwirn

Draft negotiations of
-~ PIC and MAT/BSA e
Based on ABS by-laws/

resclutions & directory

biclogiczl resources and T¢

ABS
Committee

(+ subcommitiess)

Figure 3: ABS Bioprospecting process in Zimbabwe®

®8 https:/absch.chd.int/en/countries/ZW
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4.5. Overview of Nagoya Protocol Compliance

In this section, the consultants summarise the status of the four countries. The following table provides a
comparative overview of the progress made by four SADC countries—Mozambique, South Africa,
Tanzania and Zimbabwe—in implementing the Nagoya Protocol on Access and Benefit Sharing (ABS).
Each country’s level of compliance is measured against several key indicators, including the
establishment of National Focal Points (NFP), Competent National Authorities (CNA), legislative and
procedural measures and the issuance of Internationally Recognised Certificates of Compliance (IRCC).
These components reflect the institutional and regulatory frameworks each country has put in place to
facilitate compliance with the Nagoya Protocol and ensure equitable benefit sharing.

The table also highlights the current state of compliance in each country, illustrating both progress and
gaps in the effective implementation of ABS regulations. South Africa stands out for having the most
developed ABS framework, while other countries such as Tanzania and Mozambique are still in the early
stages of establishing key mechanisms.

Table 6: Summary of the status of the four countries

Country Party to NP NFP CNA MSR PRO NMCC IRCC NDB (o CPC NR
Since:
Mozambique 12 Oct 2014 1 0 0 0 0 0 0 0 0 1
South Africa 12 Oct 2014 1 1 3 2 1 58 1 1 0 1
Tanzania 19 Apr 2018 1 0 0 0 0 0 0 0 0 0
Zimbabwe 30 Nov 2017 1 3 1 1 0 0 0 0 0 0
Table Menu

. NFP: ABS National Focal Point

(] CNA: Competent National Authority

. MSR: Legislative, Administrative or Policy Measure

. PRO: ABS Procedure

. NMCC: National Model Contractual Clause

. IRCC: Internationally Recognized Certificates of Compliance

[ NDB: National Websites or Databases

. CP: Checkpoint

(] CPC: Checkpoint Communiqué

. NR: Interim National Reports on the Implementation of the Nagoya Protocol
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5. Market Assessment Insights

5.1. Overview of the International Market for Baobab Products

Baobab products have gained significant traction in international markets due to their nutritional and
health benefits. The primary markets include the European Union, North America and parts of Asia.
According to survey responses from international buyers, the key market segments for baobab products
are food and beverages, nutraceuticals, and cosmetics. Baobab is particularly valued for its high vitamin
C content, antioxidants and dietary fibre, making it a popular ingredient in health foods, dietary
supplements and skincare products.

5.1.1 Key Market Segments

e Food and Beverage: Baobab is used in juices, smoothies and health drinks due to its nutritional
benefits. Survey results indicated that 43.9% of international buyers source baobab for the food
and beverage sector.

e Nutraceuticals: The high antioxidant content of baobab makes it a sought-after ingredient in
supplements. About 14.3% of buyers indicated usage in nutraceuticals.

e Cosmetics: Baobab oil is valued for its moisturising properties and is used in skincare products.
Approximately 85.7% of the surveyed buyers utilise baobab in the cosmetics industry. For ABA
exporting members, the Cosmetic companies are the key companies who buy.

Food and Beverage Companies —3 (42.9%)

Nutraceutical Companies —1 (14.3%)

Gosmetic Companies 6 (85.7%)

Pharmaceutical Companies ~2 (28.6%)

Figure 4: Distribution of Baobab Usage in Key Market Segments for ABA exporting members

The survey results align with findings from the desk study, which highlighted the increasing global
demand for natural and sustainable products. The growing consumer preference for health and wellness
products has significantly boosted the market for baobab in food, nutraceutical and cosmetic sectors®.

69 Gebauer, J., EI-Siddig, K., & Ebert, G. (2014). Baobab (Adansonia digitata L.): A review on a multipurpose tree with promising future in the
Sudan. Gartenbauwissenschaft, 69(4), 155-160.
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Key Customers:

Cosmetic companies
Health food companies
Dietary supplement manufacturers

Skincare product developers

5.1.2 Perception of ABS Compliance Among International Buyers

The awareness and compliance with the Nagoya Protocol (NP) among international buyers of baobab
products are varied. The survey revealed that 20% of the international buyers are very familiar with the
NP, with 60% saying they are somewhat familiar with the Nagoya Protocol and its requirements.

@ Very familiar

@ Somewhat familiar
0 Neutral

@ Not very familiar
@ Not familiar at all

Figure 5: Awareness of the Nagoya Protocol (NP)

5.1.3 Current ABS Compliance Impact

e Improved Market Access: Compliance with the Nagoya Protocol has been seen to improve
market access for 60% of buyers, enhancing the reputation of their products and companies.

e Operational Challenges: 75% of respondents noted that compliance can increase operational
costs and complicate procurement processes due to the additional administrative requirements.

The desk study underscored the importance of ABS compliance in maintaining market access and
ensuring ethical sourcing. Studies have shown that consumers and regulatory bodies increasingly
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demand transparency and sustainability in product sourcing’. This aligns with the survey findings that
compliance enhances reputation but adds operational challenges.

5.1.4 Future Impact of Growing ABS Compliance

e Positive: 60% of buyers anticipate that increasing compliance among ABA members will improve
access to baobab products by ensuring sustainability and ethical sourcing.

o Negative: 75% expressed concerns about the potential for increased costs and complexity in the
supply chain.

® Producers on the other hand have mixed feelings about how ABS compliance impacts or will
impact the access. This is probably due to lack of awareness about ABS.

@ Significantly increases pricing
@ Moderately increases pricing
@ No impact on pricing

@ Moderately reduces pricing
@ Significantly reduces pricing

Figure 6: Buyer Perceptions of ABS Compliance

@ Significantly improves access
@ Moderately improves access
@ No impact

@ Moderately hinders access
@ significantly hinders access

Figure 7: Producer Perceptions of ABS Compliance

0 Laird, S. A., McLain, R. J., & Wynberg, R. P. (2010). Wild product governance: Finding policies that work for non-timber forest
products. Earthscan.
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5.1.5 Impact of ABS Compliance/Non-Compliance on Market Access and Pricing
Market Access

e Compliance: Enhances reputation and opens up new markets that prioritise ethically sourced
ingredients. However, 20% of buyers noted that it may moderately reduce market access due to
higher costs and compliance complexities.

o Non-Compliance: Seen as a significant hindrance to market access by all of respondents,
especially in regions with strict ABS regulations. Non-compliance can lead to legal issues and
damage to company reputation.

The desk study highlighted that compliance with the Nagoya Protocol is becoming a market
differentiator. Non-compliance can result in exclusion from premium markets and potential legal
challenges’ (Mariki, 2021). This aligns with the survey findings that compliance generally enhances
market access despite added complexities.

Pricing

e Compliance: 75% of buyers reported that compliance tends to increase the pricing of baobab
products due to the costs associated with meeting ABS requirements.

e Non-Compliance: 25% indicated that non-compliance can lead to lower prices but at the risk of
legal repercussions and market exclusion.

5.1.6 Location of Countries and Current Compliance

The countries involved in the survey include Mozambique, South Africa, Tanzania and Zimbabwe. Each of
these countries has different levels of compliance with the Nagoya Protocol.

The countries involved in the assessment all became party to or signatories to the Nagoya Protocol after
they had already developed national legislations and legal frameworks addressing ABS. This has led to
misalignments between existing legislations in the countries and the Nagoya protocol. Areas such as
conservation, mutually agreed terms, types of benefits and the patenting definition of Traditional
knowledge holders are not reflected sufficiently in most legislation. Bio prospecting in relation to genetic
sequencing which has become an important issue is not highlighted sufficiently in current legislation
including the Nagoya Protocol.

e Mozambique: Has established national authorities and regulations aligning with the Nagoya
Protocol, but faces challenges in enforcement and resource allocation.

™ Mariki, S. B. (2021). Conservation-related benefit-sharing mechanisms in Tanzania. ScienceDirect.
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South Africa: Known for robust ABS regulations and active enforcement, South Africa serves as a
model for other African countries but requires improvement especially where conservation is
being treated as a benefit to communities.

Tanzania: Has foundational ABS regulations but implementation and compliance monitoring
require significant improvement.

Zimbabwe: Recently updated its ABS legislation but still needs to enhance awareness and
enforcement mechanisms.

The survey results corroborate the desk study findings that highlighted the varying levels of ABS
implementation and compliance across these countries. Countries with more established ABS
frameworks, like South Africa, have better market access and compliance rates’?.

5.1.7 Thoughts and Support Required

Survey respondents provided valuable insights and highlighted several areas where support is needed:

Thoughts on Current Compliance:

Many buyers appreciate the ethical sourcing and sustainability that ABS compliance brings but
are concerned about the increased costs and administrative burdens.

ABA members expressed the need for clearer guidelines and more streamlined processes to
facilitate compliance without hindering their operations.

Support Required:

Training and Awareness Programs: Both buyers and producers require comprehensive training
on ABS regulations and compliance procedures. This includes workshops, webinars and
informational resources.

Financial Assistance: Many producers need financial support to cover the costs associated with
ABS compliance. This could include grants, subsidies and low-interest loans.

Technical Assistance: Providing access to legal and technical experts who can help navigate the
complexities of ABS regulations.

Simplified Processes: Developing more straightforward compliance processes and reducing
bureaucratic hurdles.

Collaboration Platforms: Establishing platforms for buyers and producers to collaborate, share
best practices and address common challenges.

5.1.8 ABS Compliance and Company Tenure in Baobab Industry

2 Goldstein, A. (2004). Legal and institutional frameworks for ABS. Environmental Policy and Law, 34(1), 67-78
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Compliance Tenure: The survey revealed that:

25% of companies have been compliant with ABS regulations for over five years.
50% are not sure of their compliance status
25% are not compliant

5.1.9 Capacity Needs

Capacity Needs of ABA Members

Training and Education:

ABS Regulations: Comprehensive training on ABS regulations, particularly the Nagoya Protocol,
is needed. Most ABA members indicated a need for more detailed training.

Sustainable Harvesting Practices and conservation of biodiversity: Training on sustainable
harvesting practices to ensure the long-term availability of baobab resources. Propagation trials,
reforestation, reclamation of degraded forests should be promoted in training.

Market Access: Guidance on accessing international markets and navigating compliance
requirements in different regions.

Technical Assistance:

Compliance Procedures: Assistance with understanding and implementing compliance
procedures, including documentation and reporting.

Technology Transfer: Support in adopting technologies that enhance production efficiency and
product quality especially for indigenous communities where possible.

Financial Support:

Grants and Subsidies: Financial support to cover compliance costs, including application fees,
legal consultations and certification processes.

Low-Interest Loans: Access to affordable financing options to invest in sustainable harvesting
and production methods.

Infrastructure Development:

Processing Facilities: Investment in local processing facilities to add value to baobab products
before export.

Storage and Transportation: Improving storage and transportation infrastructure to maintain
product quality and reduce losses.

Capacity Needs of International Buyers
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Training and Awareness:

ABS Compliance: Education on ABS compliance requirements and the benefits of adhering to
the Nagoya Protocol. Most of the buyers expressed a need for more information on compliance.

Sourcing Practices: Training on sustainable and ethical sourcing practices to ensure long-term
supply chain stability.

Technical Assistance:

Compliance Monitoring: Tools and systems to monitor compliance with ABS regulations
throughout the supply chain.

Product Development: Support in developing new products using baobab that meet regulatory
and market standards.

Collaboration and Partnerships:

Supply Chain Integration: Building stronger partnerships with ABA members to ensure
compliance and sustainability.

Information Sharing: Platforms for sharing information and best practices related to ABS
compliance and sustainable sourcing.

Financial Incentives:

Investment in Sustainable Practices: Encouraging buyers to invest in sustainable practices within
the supply chain, potentially through joint ventures or funding initiatives.

Compliance Incentives: Offering financial incentives for suppliers who demonstrate compliance
with ABS regulations.

5.2. Impact Implications of ABS Regulations in SADC on Baobab
Producer Members

The implementation of Access and Benefit Sharing (ABS) regulations in the SADC region has significant

implications for baobab producers, impacting various aspects of production, compliance and

benefit-sharing. The following points outline these key implications:

1.

Clear Definitions and Compliance

The presence of well-defined terms and requirements aids in understanding the process of
accessing genetic resources. This clarity helps baobab producers navigate the complex legal
landscape, reducing the risk of non-compliance.

Navigating State Regulations and Community Rights

Producers must comply with both national regulations and the rights of local communities. This
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10.

11.

12.

dual requirement can complicate access procedures but also ensures that communities involved
in baobab production are acknowledged and respected.

Promoting Sustainability and Fair Benefit Distribution

ABS regulations encourage sustainable harvesting practices, ensuring that local communities
benefit from the commercialisation of baobab resources. This supports long-term environmental
health and equitable wealth distribution.

Comprehensive Scope of Regulation

The broad reach of ABS frameworks ensures that all stages of baobab production, from
harvesting to commercialisation, are regulated. While this promotes fairness, it can also add
complexity for producers operating at both national and subnational levels.

Permissions and Trust-Building

Requiring producers to obtain necessary permissions fosters trust and collaboration with local
communities, ensuring that their contributions are valued and their rights protected.

Legal Certainty through Clear Agreements

The development of mutually agreed terms (MAT) offers legal certainty for baobab producers,
establishing clear benefit-sharing conditions and fostering transparency throughout the
production process.

Community Participation and Inclusivity

ABS regulations encourage the active participation of local communities in the benefit-sharing
process. This promotes inclusivity and ensures that benefits are distributed equitably, supporting
social sustainability.

Protection of Communities’ Interests

When the utilisation purpose of genetic resources changes, ABS regulations ensure that
producers revisit agreements to protect the interests of communities, safeguarding their rights
and contributions.

Regulatory Support for Food and Agriculture

Producers involved in food and agriculture are supported by regulations that ensure compliance
with ABS principles. This ensures their operations align with international standards and
promotes sustainable resource use.

Comprehensive Benefit-Sharing

The requirement that all uses of baobab resources contribute to benefit-sharing ensures fairness
and equity throughout the supply chain. This extends to all stakeholders involved in the
production and commercialisation process.

Tailored Benefit-Sharing Agreements

Flexibility in defining benefit-sharing terms allows for tailored agreements that reflect the
specific value of baobab resources and the contributions of local communities. This
customisation supports more equitable and meaningful agreements.

Accountability and Fair Distribution

ABS regulations promote accountability by ensuring that those who benefit from genetic
resources, such as baobab producers, share those benefits fairly with the local communities
involved.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Inclusion of All Stakeholders

Comprehensive inclusion of all stakeholders in the benefit-sharing process enhances fairness and
promotes a sustainable baobab production model. This approach ensures that the voices of
producers, local communities and other partners are heard.

Flexibility in Benefit-Sharing Mechanisms

ABS regulations encourage diverse forms of benefit-sharing, from monetary to non-monetary
benefits, providing flexibility and broadening the scope of gains for both producers and
communities.

Protection of Traditional Knowledge

The protection of traditional knowledge is a key component of ABS regulations. Producers and
communities who hold valuable knowledge are recognised and compensated, ensuring that
benefits flow back to those who have safeguarded these resources.

Indirect Use of Traditional Knowledge

Even when traditional knowledge is accessed indirectly, ABS regulations ensure that the
communities responsible for this knowledge are recognised and compensated, promoting
fairness across all uses of baobab resources.

Absence of Checkpoints for Enforcement

The lack of designated checkpoints complicates the tracking and enforcement of compliance,
potentially affecting the efficiency of benefit-sharing mechanisms. Improved monitoring systems
are essential for ensuring that benefits are distributed as intended.

Lack of Clear Reporting Guidelines

The absence of clear reporting guidelines may hinder transparency and accountability in the
utilisation of baobab resources. Establishing clear reporting frameworks would promote better
compliance and more effective benefit-sharing.

Need for Improved Monitoring Systems

Developing robust monitoring systems would enhance compliance with ABS regulations and
ensure that baobab production practices remain sustainable and ethical. This would also help
streamline benefit-sharing processes.

Fragmented Regulatory Oversight

While regulatory oversight ensures compliance, fragmented ABS regulations can lead to
inefficiencies and increase compliance costs for baobab producers. Streamlining these processes
would reduce administrative burdens and promote a more efficient industry.

Stronger Compliance Measures

Implementing stronger compliance measures would increase the effectiveness of ABS
regulations, benefiting baobab producers by ensuring transparent and fair processes that are
easier to navigate.

Unclear Intellectual Property Rights (IPR) Guidelines

The lack of clarity surrounding intellectual property rights may hinder producers’ ability to
protect innovations derived from baobab resources. Clearer IPR frameworks are needed to
ensure that producers can benefit from their developments.

Mandatory Disclosure of Origin

Including a mandatory disclosure of origin requirement would promote transparency in the use
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of genetic resources and ensure that benefits are fairly shared, thereby protecting innovations
related to baobab resources.

6. Challenges, Opportunities & Recommendations

The baobab sector across the SADC region, particularly in Mozambique, South Africa, Tanzania and
Zimbabwe, faces both opportunities and challenges as it navigates the complexities of Access and
Benefit Sharing (ABS) regulations. This chapter identifies key issues and provides actionable
recommendations for the African Baobab Alliance (ABA) and its members to support the sustainable
growth of the baobab industry while ensuring compliance with ABS requirements.

6.1. Challenges

1. Regulatory Complexity

Navigating the diverse national ABS frameworks across SADC countries presents significant challenges for
baobab producers and exporters. Each country has its own set of regulations, many of which are still
evolving, making it difficult for stakeholders to fully understand and comply with ABS requirements.

e Mozambique: Implementation of ABS regulations is limited by institutional capacity and a lack of
clear enforcement pathways.

® South Africa: Despite leading in ABS implementation, the process for obtaining permits is slow
and bureaucratic, with limited human resources to support stakeholders.

e Tanzania: Recent adoption of ABS frameworks means that many procedures are still under
development, making compliance uncertain.

e Zimbabwe: While ABS regulations exist, the process for benefit-sharing is unclear and lacks
standardised guidelines, leading to inconsistent enforcement.

2. Limited Awareness and Understanding of ABS

Many baobab producers, particularly at the local level, are unaware of ABS regulations or do not fully
understand their implications. This knowledge gap poses a risk of non-compliance and limits the ability
of producers to engage effectively in benefit-sharing agreements.

3. ABS Compliance Costs and Administrative Burden
Complying with ABS regulations involves significant time and financial costs, particularly for small-scale
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producers and exporters. The documentation requirements, permit processes and the need to negotiate
mutually agreed terms (MAT) and obtain prior informed consent (PIC) are resource-intensive.

4. Market Access and Competition

While baobab products are gaining international recognition, the industry faces strong competition from
other established superfoods like acgai and goji berries. Inconsistent compliance with ABS regulations can
limit market access, particularly in regions with strict import requirements such as the European Union
and North America.

5. Ensuring Equitable Benefit-Sharing

One of the core goals of the Nagoya Protocol is to ensure that benefits from the utilisation of genetic
resources are shared equitably with the providers, often local communities. However, in practice, many
baobab producers and harvesters do not receive their fair share of benefits due to poorly negotiated or
enforced agreements.

6.2. Opportunities

1. Growing International Demand for Baobab Products

The global demand for baobab products, particularly in the health and wellness sectors, is increasing.
Baobab fruit is rich in nutrients and its potential as a key ingredient in food, beverages and cosmetics
offers substantial economic opportunities for producers in SADC countries.

2. Streamlining ABS Compliance through Technology

The use of online platforms and digital tools to manage ABS compliance processes (e.g. permit
applications, reporting) can help reduce administrative burdens. Simplified processes can enable better
tracking and compliance, especially for small-scale producers.

3. Strengthening Partnerships and Capacity Building

By partnering with regional and international organisations, the ABA can provide training and resources
to help baobab producers better understand and comply with ABS regulations. Capacity-building
initiatives focused on negotiation skills, legal literacy and sustainable harvesting practices can enhance
compliance and improve benefit-sharing outcomes.

4. Promoting Sustainable Harvesting Practices

Sustainability is critical to the long-term viability of baobab resources. By promoting and implementing
sustainable harvesting guidelines, the ABA can help ensure that baobab trees are not overexploited, thus
maintaining ecosystem balance and securing future access to these valuable resources.

5. Advocacy for Improved ABS Frameworks

There is an opportunity for the ABA to engage with national governments and regional bodies to
advocate for more streamlined and clear ABS framewaorks. Simplifying regulatory processes and ensuring
that benefit-sharing agreements are standardised and enforceable would help producers navigate ABS
more effectively.
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6.3. Recommendations

1. Raise Awareness and Build Capacity

The ABA should prioritise awareness-raising campaigns to educate its members about the importance of
ABS compliance. This can be achieved through workshops, online training sessions and resource
distribution on ABS obligations and benefits.

e Target Audience: Local producers, exporters and international buyers.
e Key Topics: Understanding the Nagoya Protocol, ABS compliance steps, sustainable harvesting
practices and benefit-sharing agreements.

2. Advocate for Harmonised ABS Regulations

There is a need for harmonisation of ABS regulations across the SADC region to reduce complexity and
improve compliance. The ABA can play a key role in facilitating dialogue between government agencies
and stakeholders to align ABS frameworks and make them more accessible to producers.

® Action Steps: Engage with policymakers, promote regional ABS dialogues and push for common
guidelines across SADC countries.

3. Develop Standardised Benefit-Sharing Templates

To ensure fair and consistent benefit-sharing, the ABA should work with legal experts to develop
standardised templates for benefit-sharing agreements (MAT) that can be adapted by producers and
exporters. These templates would provide clarity on the terms of benefit-sharing and help prevent
exploitation of local communities.

4. Leverage Digital Tools for Compliance Management

The ABA should invest in digital tools and platforms that streamline ABS compliance, such as online
permit applications, automatic reminders for compliance deadlines and digital records of benefit-sharing
agreements. This would reduce the administrative burden on producers and ensure timely compliance.

5. Promote Sustainable Harvesting and Conservation Efforts

Sustainable harvesting practices should be integrated into all ABS agreements to protect the long-term
viability of baobab resources. The ABA can develop and promote guidelines for sustainable harvesting,
including community-based monitoring and enforcement mechanisms.

6. Monitor and Enforce ABS Compliance

The ABA should establish mechanisms to monitor compliance with ABS agreements, ensuring that
benefit-sharing obligations are met and that genetic resources are used sustainably. Regular audits and
reporting requirements will help maintain transparency and trust among stakeholders.
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7. ANNEXES

ANNEX I: NATIONAL FOCAL POINT CONTACT DETAILS

Country Name Type of Focal | Address Function Organisation | Department | Contact Details
Point
Mozambique | Ms. Alexia Flora | ABS National Maputo Head of Ministry of National alexiamutisse@gmail
Romao Mutisse Focal Point Cooperation Land and Directorate .com
Adriano Department Environment of Planning
and
Cooperation
Tanzania Mr. Onesphory ABS National SLP 2502 Senior Vice Environment | okamukuru@amail.c
Kamukuru Focal Point 40406 Environmenta | President's Division om
Dodoma | Management | Office
Resource Officer, +255 26 2329006
Mobilization Biodiversity
Focal Point Conservation
Section
South Africa Ms. Lactitia ABS National Private Bag Biodiversity Department of | BABS Policy | Imabadahane@envir
Tshililo Focal Point X447 Officer Environment, Developmen | onment.gov.za
Tshitwamulomoni Pretoria Control Forestry and tand
0001 Fisheries Implementat | +2712 399 9611
ion
Zimbabwe Mr. Munesushe CBD National 11th Floor Permanent Ministry of ochingwe@amail.co
Munodawafa Focal Point Kaguvi Secretary Environment, m
SBSTTA Building Climate,
National Focal | Private Bag Tourism and munesu2@yahoo.co
Point 7753, Hospitality m
ABS National Causeway Industry
Focal Point Harare +263 242 701 6813
Global
Taxonomy
Initiative

National Focal
Point
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ANNEX 3: REACH-OUT EMAIL

Dear xxxx,
I hope this email finds you well.
As a valued stakeholder in the Baobab products market, your insights and experiences are crucial to us.

We are conducting a survey on behalf of the African Baobab Alliance (ABA) to assess the impacts of compliance
and non-compliance with the Nagoya Protocol and related Access and Benefit-Sharing (ABS) regulations on the

international market for Baobab products.

The Africa Baobab Alliance aims to develop effective strategies that enhance the sustainability and market potential
of Baobab products. Your feedback will provide invaluable information to understand the market dynamics, address

current challenges, and improve practices.

We kindly request your participation in the survey, which should take approximately 5-10 minutes to complete. Your

responses will be kept confidential and used solely for the purpose of this study.
Please find on this link the survey link.

Your participation is crucial to our success, and we appreciate your time and input.
Thank you for your contribution to this important initiative.

Best regards,

Thabani H. Ndlovu & Shamiso Mungwashu
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ANNEX 2: KEY INFORMANT INTERVIEWV (KII): Questions for International Customers and Market
Analysis

General Information

1. Can you please introduce yourself and your role in your organisation?
2. Can you describe the nature of your business and how you are involved in ABS

Awareness and Understanding of ABS Regulations

3. How familiar are you with the Nagoya Protocol and its requirements on Access and Benefit Sharing (ABS)?

4.  Are you aware of the ABS regulations specific to the countries from which Baobab is sourced (e.g., Zimbabwe, Tanzania,
Mozambique, South Africa)?

5. How do you stay informed about changes in ABS regulations in these countries?

Perception of ABS Compliance

6. How important is compliance with ABS regulations when you are sourcing Baobab products?
7. What are your main concerns regarding ABS compliance?
8. Have you encountered any challenges related to ABS compliance from your suppliers? If so, please elaborate.

Impact on Business Operations

9. How does ABS compliance (or non-compliance) affect your purchasing decisions?
10. Have you noticed any differences in product quality or supplier reliability based on their compliance with ABS regulations?
11. What are the potential risks and opportunities for your business related to ABS compliance?

Expectations and Requirements

12. What specific requirements or standards do you have for your Baobab suppliers concerning ABS compliance?
13. Do you have any protocols or checks in place to ensure that your suppliers comply with ABS regulations?
14. What kind of documentation or proof of compliance do you expect from your suppliers?

Benefits and Challenges

15. What benefits do you perceive in working with ABS-compliant suppliers?
16. What challenges do you face in ensuring your suppliers comply with ABS regulations?
17. How can these challenges be mitigated or addressed?

Support and Collaboration

18. How do you support your suppliers in understanding and complying with ABS regulations?
19. Are there any collaborative efforts or initiatives you are involved in to promote ABS compliance in the Baobab sector?
20. What kind of support or resources would be helpful for you and your suppliers to ensure ABS compliance?

Future Outlook

21. How do you see the future of the Baobab market in terms of ABS compliance?

22. What trends or changes do you anticipate in the market regarding ABS regulations?

23. How can stakeholders, including international buyers like your organisation, contribute to the sustainable growth of the
Baobab industry with respect to ABS compliance?

Final Thoughts

24. Do you have any additional comments or suggestions on how to improve ABS compliance in the Baobab sector?
25. s there anything else you would like to share about your experiences or perspectives on the Baobab market and ABS
regulations?
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ANNEX 5: SURVEY I: International Buyers of Baobab Products

Survey for Market Assessment of Baobab-Exporting ABA Members

This survey aims to assess the impacts of compliance and non-compliance with the Nagoya
Protocol and related ABS regulations on Baobab-exporting ABA members. Your feedback is
crucial in helping us understand the market dynamics and develop effective strategies for the
Baobab sector.

1. What are the main countries you source Baobab products from?

Mozambique
South Africa
Tanzania
Zimbabwe
Other:

2. What type of company do you represent?

Food and Beverage
Nutraceutical
Cosmetic
Pharmaceutical
Other:

3. What are the primary market segments for your Baobab products? (Select all that
apply)

Health Foods
Dietary Supplements
Skin Care Products
Pharmaceuticals
Other:

4. How familiar are you with the Nagoya Protocol and its requirements?

e Very familiar
e Somewhat familiar
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Neutral
Not very familiar
Not familiar at all

5. Is your company currently compliant with the Nagoya Protocol ABS requirements for
Baobab products?

Yes
No
Not Sure

6. If yes, how has compliance with the Nagoya Protocol ABS requirements affected your
company? (Select all that apply)

Improved market access

Increased operational costs
Enhanced company reputation
Complicated procurement processes
Other:

7. If no, what are the main reasons for non-compliance? (Select all that apply)

Lack of awareness

High compliance costs
Complexity of compliance process
Lack of support from authorities
Other:

8. How does current ABS compliance impact your access to Baobab products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access
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9. How do you anticipate growing ABA member compliance to ABS to affect your access
to Baobab products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

10. How do you see the compliance of providers affecting your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

11. How do you see non-compliance of providers impacting your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

12. How do you perceive the complexity of following the Nagoya Protocol ABS
guidelines?

Very complex
Somewhat complex
Neutral

Somewhat simple
Very simple

13. Are you aware of the ABS compliance process for Baobab products?
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e Yes
e No
o Partially

14. How does ABS compliance affect your market access to Baobab products?

Significantly improves market access
Moderately improves market access
No impact on market access
Moderately reduces market access
Significantly reduces market access

15. How does ABS non-compliance affect your market access to Baobab products?

Significantly improves market access
Moderately improves market access
No impact on market access
Moderately reduces market access
Significantly reduces market access

16. How does ABS compliance impact the pricing of Baobab products?

Significantly increases pricing
Moderately increases pricing
No impact on pricing
Moderately reduces pricing
Significantly reduces pricing

17. How does ABS non-compliance impact the pricing of Baobab products?

Significantly increases pricing
Moderately increases pricing
No impact on pricing
Moderately reduces pricing
Significantly reduces pricing

18. How does ABS non-compliance affect your product development efforts?
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Significantly hinders product development
Moderately hinders product development
No impact on product development
Moderately facilitates product development
Significantly facilitates product development

19. What changes do you wish to see in the current ABS guidelines?

e Open-ended question

20. Do you have any additional comments or suggestions regarding ABS compliance and
the Baobab market?

e Open-ended question

21. What kind of support do companies like yours need to ensure ABS compliance?

e Open-ended question
O

Thank you for participating in this survey.
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ANNEX 3: SURVEY 2: ABA Member Survey Market assessment

Survey for Market Assessment of Baobab-Exporting ABA Members

This survey aims to assess the impacts of compliance and non-compliance with the Nagoya
Protocol and related ABS regulations on Baobab-exporting ABA members. Your feedback is
crucial in helping us understand the market dynamics and develop effective strategies for the
Baobab sector.

1. What are the main countries you export Baobab products to?

China

Japan
European Union
North America
South America
Other:

2. Who are your key customers? (Select all that apply)

Food and Beverage Companies
Nutraceutical Companies
Cosmetic Companies
Pharmaceutical Companies
Other:

3. Which market segments are the most significant for your Baobab products? (Select all

that apply)

Health Foods
Dietary Supplements
Skin Care Products
Pharmaceuticals
Other:

4. How familiar are you with the Nagoya Protocol and its requirements?
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Very familiar
Somewhat familiar
Neutral

Not very familiar
Not familiar at all

5. Is your company currently compliant with the Nagoya Protocol ABS requirements for
Baobab products?

Yes
No
Not Sure

6. If yes, how has compliance with the Nagoya Protocol ABS requirements affected your
company? (Select all that apply)

Improved market access

Increased operational costs
Enhanced company reputation
Complicated procurement processes
Other:

7. If no, what are the main reasons for non-compliance? (Select all that apply)

Lack of awareness

High compliance costs
Complexity of compliance process
Lack of support from authorities
Other:

8. How does current compliance with ABS regulations impact your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access
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9. How do you anticipate growing ABS compliance to affect your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

10. How do you see the compliance of providers affecting your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

11. How do you see non-compliance of providers impacting your access to Baobab
products?

Significantly improves access
Moderately improves access
No impact

Moderately hinders access
Significantly hinders access

12. How do you perceive the complexity of following the Nagoya Protocol ABS
guidelines?

Very complex
Somewhat complex
Neutral

Somewhat simple
Very simple
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13.

14.

15.

16.

17.

Are you aware of the ABS compliance process for Baobab products?

e Yes
e No
e Partially

How does ABS compliance affect your market access to Baobab products?

Significantly improves market access
Moderately improves market access
No impact on market access
Moderately reduces market access
Significantly reduces market access

How does ABS non-compliance affect your market access to Baobab products?

Significantly improves market access
Moderately improves market access
No impact on market access
Moderately reduces market access
Significantly reduces market access

How does ABS compliance impact the pricing of Baobab products?

Significantly increases pricing
Moderately increases pricing
No impact on pricing
Moderately reduces pricing
Significantly reduces pricing

How does ABS non-compliance impact the pricing of Baobab products?

Significantly increases pricing
Moderately increases pricing
No impact on pricing
Moderately reduces pricing
Significantly reduces pricing
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18. What changes do you wish to see in the current ABS guidelines?

e Open-ended question

19. Do you have any additional comments or suggestions regarding ABS compliance and
the Baobab market?

e Open-ended question

20. What support do you need to be compliant, if not already compliant?

e Open-ended question

Thank you for participating in this survey.
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